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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

DARREN HEYMAN, Case N02:15¢cv-1228RFB-GWF

Plaintiff,
V. ORDER

STATE OF NEVADA EX REL. BOARD OH
REGENTS OF THE NEVADA SYSTEM Of
HIGHER EDUCATION ON BEHALF OF

UNIVERSITY OF NEVADA, LAS VEGAS

et al.,

Defendang.

This matter is before th@ourt on Defendant Rhonda Montgomery’s Motion for Conten
Against Plaintiff for Failure to Comply with this CowstOrder (ECF No. 333), filed on Ap#l,
2018. Plaintiff filed his Response (ECF No. 3and CounteiMotion for Sanctions (ECF No.
338) on April 13, 2018 Defendant filed her ReplfECF Ncs. 339) and Response (ECF No. 34
to Plaintiff’'s Counter-Motion for Sanctions on April 16, 201Blaintiff filed his Reply (ECF No.
342) on April 19, 2018. Defendant-fiked her Response (ECF No. 346) to Plaintiff's Counte
Motion for Sanctions on April 26, 2018 in an abundance of caution to conithlyh& Local Rules
(“LR").

BACKGROUND

On November 29, 2017, Defendant Montgomery filed a motion to compel (ECF No.
and Plaintiff filed his Opposition (ECF No. 251) on December 13, 2017. On February 9, 1
the Court granted Defendant’s motiondompel and instructed Plaintiff to provide a HIPAA
authorizatiorformto Defendant’s counsel to obtaimedicalrecords.SeeECF No. 309 Defendant
Montgomery requests an order from the Court holding Plaintiff in contempt pursuard. tR.Fg

Civ. P. 37 for failing to abide by the Court’s order. The Court construes Defendant’s nootig
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contempt as a motion for sanctions under Fed. R. Civ. PD8%endant argues th&laintiff did
not comply with the Court’s order becauseshbmitted arHIPAA authorization form thatvas
limited to treatment related to “the false accusation made against Darren Heyroamicanthe
Qualifying Exam at UNLV and the effects that these accusations had on Dayerahl..” See
Defendant’s MotiofECF No. 33), Exhibit A Plantiff argues that the Court limited Defendant’
request for mental health records to treatment Plaintiff received from 2018gmesentSeeECF
No. 309. He further argues that because the Court limited Defendant’s mental health r
request to treatment from 2013, the HIPAA authorization form should only pertain tmeahot
trauma that took place in 2013ee Plaintiff's RespongeCF No. 338), 3.

Plaintiff requests sanctions against Defendant Montgomery for failing ¢ anel confer
and forfailing to provide a declaration regarding her good faith meet and confesefi@fendant
argues that she did not violdtee local ruledecause her motion was not a discovery motion
which themeet and confeequirement applies. She further aggthat sanctions are not warrants
because she was seeking to enforce this Court’s order and because the partiesdthvenat
and conferred regarding the subject of mental health rec@ds. Defendard’ ResponséECF
Nos. 340, 346) 3, 4.

DISCUSSION

Rule 37 of the Federal Rules of Civil Procedure provides the court with a wideafing
sanctions for a party’s failure to adequately engage in discoiRerg 37 provides that “[i]f a
party...fails to obey an order to provide or permit discovery, including an order unae2Hi)|
35, or 37(a), the court where the action is pending may issue further just orfdeds.R. Civ. P.
37(b)(2)(A). “Discovery sanctions serve the objectives of discovery by correcting for the
adverse effets of discovery violations and deterring future discovery violations from occtirrir
Taylor v. lllinois 484 U.S. 400, 425 (1988).

Parties and attorneys are required to follow pretrial ordeesFed. R. Civ. P. 16(f)Rule
16(f) gives the court broad discretiondanctionattorneys and parties who fail eomply with
reasonable case managemerdersof the court GutierrezHowerton v. Gonzale2014 WL
12694151, at *2 (D. Nev. June 11, 2014). “Violations of Rularkneither technical nor trivial,
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but involve a matter most critical to the court itself: management of its docket anditienae
of unnecessary delays in the administration of its cageebBles v. APEX Linen LL Q015 WL
5785499, at *2 (D. Nev. Oct, 2015) (quotindviartin Family Trust v. Heco/Nostalgia Enter. Co.
186 F.R.D. 601, 603 (E.D. Cal. 1999)The goal is to get cases decided on the merits of isS
that are tuly meritorious and in disputeRule 1f) puts teeth into these objectives fgrmitting
the judge to make such orders as are just for a party's failure to obey a schaduigtgal order,
including dismissal. In re Phenylpropanolamine (PPA) Prod. Liab. Litig60 F.3d 1217, 1227
(9th Cir. 2006). Similar to Rule 16(f), LR IA 18 also provides the Court with authority to impos
“any and all appropriate sanctions on an attorney or party” that fails to contplgny order of
this court. LR 1A 11-8.

TheCourtmay exercise discretion in fashionitige appropriatsanctiongor violations of
acourt order Official Airline Guides, Inc. v. Gos6,F.3d 1385, 1396 (9th Cir.1993Yon Brimer
v. Whirlpool Corp.536 F.2d 838, 844 (9th Cir.1976). The Court considers the objective of |
16(f) to deteconduct that “unnecessarily consumes the Court's time and resources that coul

been more productively utilized by litigants willing to follow the Court's proasitrMartin
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Family Trust, 186 F.R.D. at 603. The Court also considers the resources wasted by the parties d

to their violations of the court’s ordergiologram USA, Inc. v. Pulse Evolution Cqrp015 WL
5165390, at *5 (D. Nev. Sept. 3, 2015), Fed. R. Civ. P. 16(f)(2).

Plaintiff failed to comply with the Court’'s order instructing hio provide a HIPAA
authorizatiorform to Defendant’s counsel to obtain medical records. The Court limited the s
of Defendant’s request for mental health recdessporallyto treatment Plaintiff received from
2013 to the present. The Court, howewkd, not limit the scope to only mental health recorg
relating to “the false accusation made against [Plaintiff] concerningubkfing Exam at UNLV
and the effects that these accusations had on [Plainfffirtiff limited the HIPAA authorization
form basedon his “interpretation” of the orderSee Plaintiff's Respong&CF No. 338), 3.
Plaintiff's selfimposed limitation was unreasonable and not made in good faith. The C
therefore, sanctions Plaintiff and awards Defendant Montgomery reasoostdewd attorney’s
fees incurredn preparing and filing her motion for contempt. The Court again icistilaintiff
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to provide an HIPAA authorizatidiorm to Defendant’s counsel to obtain all mental health reco
regarding treatment Plaintiff retved from 2013 to the presemRlaintiff shall provide the HIPAA
authorization to Defendant’s counsel to obtain such records within 14 days from the date
order. If Plaintiff fails to comply with this Court’s orddsy failing to provide the HIPAA
authorizatiorform to Defendant as instructed, the Court nrapose further sanctions, including

but not limited to, striking his claim for emotional damages.

The Court denies Plaintiff's request for sancsioagainst Defendant Montgomery,.

Defendant sttes that she was seeking to enforce this Court’s order instructingfPlaiptoduce

his HIPAA authorization form and that the parties already met and cedfegarding the subject

rds
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of mental health records when she filed her motion to compel. ECF No. 243. The Court ggree

Further, he Court does not consider her motion for sanctions to be a discovery motion req
meet and confer efforts pursuant to LR 26-7. Accordingly,

IT ISHEREBY ORDERED that Defendant Rhonda Montgomery’s Motion for Compé
Against Plaintiff for Failure to Comply with this Court’s Order (ECF No. 333y anted. The
Court sanction®laintiff in the amount of Defendant Montgomery’s reasonable attorney’arees
costs incurred in preparing and filing her motion for contempt (ECF No. 333).

IT ISFURTHER ORDERED as follows:

1. Counsel for Defendant Montgomeslgall, no later than fourteen (14) days from tl
entry of this order, up to and includidgly 2, 2018, serve and file a memorandum, supported
affidavit of counsel, establishing the amount of attorneys’ fees and costethasraddressed in
this orcer. The memorandum shall provide a reasonable itemization and description of
performed, identify the attorney(s) or staff member(s) performingvthi, the customary fee of
the attorney(s) or staff member(s) for such work, and the experience, reputatidmignadfahe
attorney performing the work. The attorney’s affidavit shall authentittzeinformation
contained in the memorandum, provide a statement that the bill has been reviewed andhddit
a statement that theds and costs charged are reasonable.

2. Counsel for Plaintiff shall have fourteen (14) days from service of the macthora
of costs and attorney’s fees, up to and includlaoty 16, 2018, in which to file a responsive
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memorandum addressing the reasonableness of the costs and fees sought, and amy ¢
considerations deemed appropriate for the court to consider in determining the ammsis o
and fees which should be awarded.

IT ISFURTHER ORDERED thatPlaintiff shall provide his HIPAA authorization to
Defendant’s counsel to obtain such records within fourteen (14) days from the dascootiéni
in accordance with the foregoing provisions.

IT IS FURTHER ORDERED that CounteiMotion for Sanctions (ECF No. 338) ig
denied.

Datedthis 18h day ofJune, 2018.

UNITED STATES MAGISTRATEJUDGE
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