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siness Solutions, Inc. et al v. Mortgage Electronic Registration Sys. Inc (MERS) et al

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

)
ABSOLUTE BUSINESS SOLUTIONS, ING)

Plaintiff,
VS. )
2:15¢cv-01325RCINJIK

MORTGAGE ELECTRONIC
REGISTRATIONSYSTEMS, INCet al,

Defendang.

IRMA MENDEZ,

Plaintiff, 2:16-cv-01077RCINIK

VS.

ORDER
WRIGHT, FINDLAY AND ZAK LLP et al,

Defendants

N N N N N e e e e e e e e e e e e e e e e e

These relatedases ariseout ofahomeownersassociatiorforeclosure saleSeveral
motions are pending ivo of thecases.
l. FACTS AND PROCEDURAL HISTORY

A. Factual Background

In 2005, Irma Mendez purchasezhl property at 3416 Casa Alkwe.,North Las \egas,

Nevada 89031 (the “Property”) for $315,000, giving the lender a promissory note for $252
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and a deed of trust against the Property securing the note. When Mendez became deting
her monthly assessment fees, Alessi & KodhigK ") conducted trustee’s salo Absolute
Business Solutions, Inc. (“ABS9n behalf of Fiesta Del N&tHOA (the “HOA").

B. The ‘314 Casg2:15-cv-314)

On February 23, 201®)aintiff suedA&K , the HOA, Complete Association
Management Co., LLC'CAMCO"), ABS, and Amir Hujjuttallahin this Courton eight causes
of action: (1) wrongful foreclosure; (2)olations of constitutional rights; (}evada Unfair
Trade Practices Act (‘“NUTPA”); (4) Fair Debt Collection Practices Act (“FBGQR(5) Fraud,;
(6) Unjust Enrichment; (7) Racketeering; and (8) Breach of Contract and &figltities.
CAMCO moved to dismiskor failure to state a clairand te HOAand A&K joined the
motion. ABS and Hujjuttallah separately moved to dismissgerBrillhart v. Excess Insurance
Co, 316 U.S. 491 (1942), and the HOA joined the motion. The Court denied the second 1

but granted the first motion in part, with leave to amend in [gpecifically, the Court

dismissed the claims for unjust enrichment, racketeering, breach of fiddotgr and the claims

underNevada Revised Statgteectiong“NRS”) 598.091%1) and(15), 42 U.S.C. § 1983, and
15 U.S.C. 88 16996), 16929g(c), 1692i(b), and 1692k, without leave to amend. The Court
dismissed the claim for fraud and the claims under 15 U.S.C. 88 1692d, 1692e, and 1692j
with leaveto amend. The Court refused to dismiss clains for wrongful foreclosure and
breach of contract and the ¢fe under NRS 598A.060(1)(Land15 U.S.C. § 1692f(1).
MendeZzfiled the First Amended Complaint (“FAC”), listirftye causes of actior(1)
wrongful foreclosure; (2NUTPA,; (3) FDCPA (4) Fraud; and (pBreach of Contract CAMCO
filed two identical(or nearly identicaljnotions to dismiss the FA@nd the HOA joined the firs
motion A&K filed a separate motion to dismisghich theHOA joined The Court denied the

motions as against the wrongful foreclosure cldased oMendezs allegationghat
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Defendants wrongfully rejected her attempt to redeem the déffolte the foreclosure sale.
The Court denied the motions as against the claim of bid rigging under NRS 598A.060(1)
based oMendez’s allegation that the foreclosure sale occurréie private offices of &
auctioneer for approximately 10% of tReoperty’sfair market value Mendezalso alleged
violations of 15 U.S.C. 88 1692d, 1692f, and 1692g. The Court dismisseldithe under

88 1692d and 16929 amismissed th& 1692f claimas againsCAMCO but not as againgte
HOA or A&K. The Court dismissed the fraud claifinally, the Court permitted the breach g
contract claim to proceed as against the HOA, based on Msrallegations that the HOA
failed to obtain the consent of 2/3 of homeowners in the HOA before pursuing foreclosure
allegedly requiredby the CC&R.

The Court granted motionto amend the FAC in part, aiMendezfiled the Second
Amended Complaint (“SAC))listing four causes of action: (1) wrofud foreclosure(the HOA,
CAMCO, A&K, Absolute Collection Services, LLC (*ACS?)(2) NUTPAbid rigging (A&K,
KendrallWilliams, ABS, Hujjutallah) (3) FDCPAS 1692f(the HOA and A&K) and (4 Breach
of Contract(the HQA). Mendezmoved foroffensivesummary judgmeran the FDCPA claim
and the HOAcountermoved for defensiwimmary judgmerdgainst that claimThree groups
of defendantseparately moved to dismiss. The Court granted the HOA’s motion for sumnj
judgment, ruling that it was not a “debt collector” under the FDCPA. The Gisunissed
Williams, JimiJack Irrevocable Trust,eloA. Stokes, Sandra F. Stokes, &S for failure to
state a claim.The Court denied leave to amend to plead quiet title actions against any of th
parties, because it was clear that Mendez had already filec slaimin another case pending
in the District.
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C. The ‘1325 Casd2:15-cv-1325)

Before Mendez filed the ‘314 Case in this Court, ABS had sued Mendez, Mortgage
ElectronicinformationSystemsinc. (“MERS”), and Bank of America, N.A. (“BOA”) in state
coutt to quiet title to the PropertyA&K filed a Complaint in Interpleader in Intervention,
naming MendezJames McCord, BOA, and Crossbox as defendants in interpldaetizral
National Mortgage Association (“Fannie Mae”) intervened as a defeaddrmemoved on July
13, 2015, making the ‘1325 Case the second case filed in or remaesi Dostrict Fannie
Mae counterclaimed tquiet title and for unjust enrichmenthe Federal Housing Finance
Agency (“FHFA”), who intervened as Fannie Mae’s servatoralso counterclaimed to quiet
title. Judge Mahan denied Mendez’s motion for a preliminary injunction to ehpipresent
owners from distributing any monies collecfeaim the current tenant.

D. The ‘1077 Case (2:16:v-1077)

On May 13, 2016, Mendez suBdnnie Maes attorneys Wright, FindlagndZak LLP
(“WEZ"), Seterus, Inc., Fannie Mae, BOA, Joel and Sandra Stokes, and JimiJaiskGourt
variouslyfor quiet title, slander of titléfraud, violation of the Dodd=rank Act,negligence,
declaratory relief, FDCPA violationdlevada Unfair Business Practices Act violaticars]
breach of contract.

E. Pending Motions

In the ‘1325 Case, Mendez has filed a motion for summary judgment, asking the C
set aside the foreclosure sale or ordering A&K to release the funds froaildhe Mendez.
ABS hasalsofiled a motion for summary judgment, asking the Couddolare that the HOA
sale of the Property extinguished Mendez’s interest in the Property akBifattitle in the

Property is superior to Mendez’'s. Mendez has also asked the Court to skaotMae’s
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attorneys fowvariousacts in representing FaerMae e.g., recading certain documents
concerning the Property

In the ‘1077 Case, Seterus and WFZ have moved to dismiss, and Mendez has mo
dismiss counterclaimsy the Stokeses and JimiJdok abuse of process and conspiracy to
commit abuse of process.
. LEGAL STANDARDS

A. Dismissal for Failure to State a Claim

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain stdtefriee
claim showing that the pleader is entitled to relief” in order to “give the deféfalanotice of
what the . . . claim is and the grounds upon which it reSiley v. Gibson355 U.S. 41, 47
(1957). Federal Rule of Civil Procedure 12(b)(6) mandates that a court disraisseaot action
that fails to state a claim upon which relief cargbented. A motion to dismiss under Rule
12(b)(6) tests the complaint’s sufficien@See N. Star Int’l v. Ariz. Corp. CommTi20
F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6)
failure to state a claim, disnsigl is appropriate only when the complaint does not give the
defendant fair notice of a legally cognizable claim and the grounds on whistsiSee Bell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). In considering whether the complaint is
sufficiert to state a claim, the court will take all material allegations as true and construe th
the light most favorable to the plaintiBee NL Indus., Inc. v. Kaplan92 F.2d 896, 898 (9th
Cir. 1986). The court, however, is not required to accept astiegations that are merely
conclusory, unwarranted deductions of fact, or unreasonable infer&eeeSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

A formulaic recitation of a cause of actiaith conclusory allegations is not sufficient;

plaintiff must plead facts pertaining to his own case making a violgtiansible,” not just
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“possible.” Ashcroft v. Igbal556 U.S. 662, 677—79 (2009) (citimgvombly 550 U.S. at 556)
(“A claim has facidplausibility when the plaintiff pleads factual content that allows the cour
draw the reasonable inference that the defendant is l@abllee misconduct alleged.”). That is
under the modern interpretation of Rule 8(a), a plaintiff must not oelifgpor imply a
cognizable legal theoryCnleyreview), but ado must allege the facts of luase so that the
court can determine whether the plaintiff has any basis for relief undegtdeheory he has
specified or implied, assuming the facts asdna allege¢Twombly-lgbakeview). Put
differently, Conleyonly required a plaintiff to identify a major premise (a legal theory) and
conclude liability therefrom, butwombly-lgbakequires a plaintiff additionally to allege minor
premises (facts of thplaintiff's case) such that the syllogism showing liability is logically
complete and that liability necessarily, not only possibly, follows (asguthaallegations are
true).

“Generally, a district court may not consider any material beyonpléaelings in ruling
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered on a motion to dismidal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990)dan omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohg;tbut
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994). Moreover, under Federal Ru
of Evidence 201, a court may take judicial notice of “matters of public reddatk v. S. Bay
BeerDistribs., Inc, 798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court

considers materials outside of the pleadings, the motion to dismiss is convertaanotion for
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summary judgmentee Arpin v. Santa Clara Valley Transp. Age261 F.3d 912, 925 (9th Cir.

2001).

B. Summary Judgment

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a matter BétavR.
Civ. P. 56(a). Material facts are those which may affect the outcothe odseSeeAnderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986). A dispute as to a material fact is genuine
there is sufficient evidence for a reasonable jury to return a verdicefolotimoving partySee
id. A principal purpose of summary judgment is “to isolate and dispose of factually unsdp|
claims.”Celotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986).

In determining summary judgment, a court uses a burden-shifting schemaovVing
party must first satisfy its initial burderfWhen the party moving for summary judgment wou
bear the burden of proof at trial, it must come forward with evidence which woule érttta
directed verdict if the evidence went uncontroverted at ti@K.R. Transp. Brokerage Co. v.
Darden Rests., Inc213 F.3d 474, 480 (9th Cir. 2000) (citation and internal quotation marks
omitted). In contrast, when the nonmoving party bears the burden of proving the@iclaim
defense, the moving party can meet its burden in two ways: (1) by presentingcevinl@egate
an essential element of the nonmoving party’s case; or (2) by demonstrating tiatrtieving
party failed to make a showing sufficient to establish an element essential patty’s case on
which that party will bear the burden of pratftrial. See Celotex Corp4d77 U.S. at 323-24.

If the moving party fails to meet its initial burden, summary judgment must be denig
the court need not consider the nonmoving party’s evid&Gesfdickes v. S.H. Kress & Co.
398 U.S. 144 (1970). If the moving party meets its initial burden, the burden then shifts to

opposing party to establish a genuine issue of materialjaetMatsushita Elec. Indus. Co. v.
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Zenith Radio Corp.475 U.S. 574, 586 (1986). To establish the existence of a factual dispy
the opposing party need not establish a material issue of fact conclusivelfauortdt is
sufficient that “the claimed factual dispute be shown to require a jury oe jodgsolve the
parties’ differing versions of the truth at trial..W. Elec. Serv., Inc. v. Pac. Elec. Contractors
Ass’n 809 F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avo
summary judgment by relying solely on conclusory allegations unsupported$\sie Taylor
v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the
assertions and allegations of the pleadings and set forth specific factelbgipg competent
evidence that shows a genuine issue for t8akFed. R. Civ. P. 56(ef;elotex Corp.477 U.S.
at 324.

At the summary judgment stage, a court’s function is not to weigh the evidehce a

determine the truth, but to determine whether there is a genuine issue fGetfaiderson477

U.S. at 249. The evidence of the nonmovant is “to bieussl, and all justifiable inferences ar¢

to be drawn in his favord. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&#eddat 249-50.
Notably, facts are only viewed in the light most favorable to the nonmoving party thieeeds
a genuine dispute about those faBisott v. Harrig 550 U.S. 372, 380 (2007). That is, even if
the underlying claim contains a reasonableness test, where a party’s evidercteadys
contradicted by the record as a whole that no reasonable jury could believe it, “shoolotnot
adopt that version of the facts for purposes of ruling on a motion for summary judgitent.”
i

i

i
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1. ANALYSIS

A. The Motions in the*1325Case

1. Fannie Mae’s and FHFA’s Motion to Consolidate

Movants ask the Court to consolidate the ‘1325 Case into a putative class actiog p4
before Chief Judge Navarro. Movants have broughtcthas action for a declaration against :
defendant class thaR U.S.C. 8§ 4617(j)(FPreempts state law foreclosure satesofar as such

sales purport to destroy any interest held by Movants. The Court denies the motiossuéna

is only one of manyn the present casand this Court has agreed with Chief Judge Navarro’'s

andysis of the issue in other case€.onsolidation of the present case will be judicially
uneconomical, adhis case and two related cases cono@nyclaimsand issuesrelevantto
the preemption issue.

2. Mendez’'sand ABS’s Motions for Summary Judgment

The Court denies Mendezisotionfor two reasons. Mendez has filed no pleading
asking the Court to grant her any of the alternative relief she seeks (r@f¢hgabkale oreturn
of monies). Mendez is only a party to the ‘1325 Case in the capacity of a quidéfithelant.
At most, then, the Court could grant her defensive summary judgment against ARG slqui
claim against herBut the Court will not do that, becaube state courlready denied
defensive summary judgmetatMendezon January 272015 before the case was remqgved
finding there to be genuinssues omaterialfact (SeeHr'g Tr., ECF No. 3-9, at 5 in Case No.
2:15-¢v-1325 Order,ECF No. 310, at97 in Case No 2:16v-1325).

TheCourtalsodenies ABS’s motion for offensive summary judgmenthanquiet title
claim. Even assuming no statutory irregularities in the foreclosure bale, is sufficient
evidence of commercial unreasonablenegbersale to put the issue before a jurjne Trustee’s

sale was fof20,600. $eeTrustee’s Deed, ECF No. &)- The Property was worth roughly
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eight times that amount, even assuming it had lost half its bgltlee time of the sale in 2013
since itspurchase for $315,000 in 2005. That is enough to put the issue to a juryenees v.
Rio King Land & Inv. Cq.560 P.2d 917, 919-20 (Nev. 1977).

3. Mendez’s Motion for Sanctions

The Court denies this motion. Mendez complaind/é6¥’s “fraudulent unauthorized
conveyances of documents against borrower’s chain of title on her securitynieist.” Mendez
cites onlyformerNevada Supreme Court Rule 173 concerning fairness to parties and coun
Moreover, her complaints do not conceativaty in this Court. The motion ultimately goes to
the merits of the claims

B. The Motions in the ‘1077 Case

1. Seteruss and WFZ's Motion to Dismiss

Movantsfirst arguethatMendez’sclaims in the ‘1077 Case were compulsory
counterclaims ocrossclaims in the ‘1325 Case. Coual@ms must be brought in the original
case if they “arise[] out of the transaction or occurrence that is the subjéet afidheopposing
party’s claim and d¢] not require adding another party over whom the amamhot acquire
jurisdiction” Fed. R. Civ. P. 13(&)(A)—«B). Crossclaimsnaybebrought in the original case
if they “arise[] out of the transaction or occurrence that is the subject matter of the origioal
or of a counterclaim, or if the clairelates to any property that is the subject matter of the
original action” Fed. R. Civ. P. 1(g)).

The*“original casé here is the ‘1325 Casé&.here ABS suedVendez MERS, and BOA
to quiet title In the ‘1077 Case, Mendéassued WFZ, Seterus, Inc., Fannie Mae, BOA, Jo¢g
and Sandra Stokes, and JimiJack for quiet title and other acts arising out of tlestwesaf the
Property and subsequent events related to it. The Court finds that Mendez'srcldiens.077

Case were not compulsory in the ‘1325 Case, because only claims against ARSweauésory
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in that case. ABS is not a defendanthe ‘1077 Case. And under Rule 13(ghssclaims are
permissive. The risk of inconsistent rulings does not require the Court to dismiss any alain
the ‘1077 Case under any other doctrinecause the cases are now all pending before the s
Court. The Court will adjudicate the firdled claims in the casef any conflict, and the later
filed claims will then be precludems a matter of law

Movants next arguthat the fraud claim is not pled with particulayigg required under
Rule 9(b). The elements of common law fraud in Nevada are:

1. A false representation made by the defendant;

2. Defendant’s knowledge or belief that tiepresentation is false (or insufficient
basis for making the representation);

3. Defendans intention to induce the plaintiff to act or to refrain from acting in
reliance upon the misrepresentation;

4. Plaintif’ s justifiable reliance upon the misrepeatation; and
5. Damage to the plaintiff resulting from such reliance.
Bulbman, Inc. v. Nev. BeB25 P.2d 588, 592 (Nev. 1992)ting Lubbe v. Barba540 P.2d 115,

117 (Nev. 1975)). ftcumstances constituting fraud or mistake must be stated with particul

Si

ame

arity.

Fed.R. Civ. P. 9(b). A Plaintiff must plead facts such as “he bought a house from defendant,

that the defendant assured him that it was in perfect shape, and that in fact tharnedseut
to be built on a landfill . . ”.Warshaw v. Xoma Corp74 F.3d 955, 960 (9th Cir. 1996) (quotin
In re GlenFed, Inc. Sec. Litigh2 F.3d 1541, 1548 (9th Cir. 1995) (en banc)).

Plaintiff alleges that certain documents recorded by various Defendasts wer
“fraudulent,” meaning that they containfadse informatioras to ownership, etor were
“forged.” Evenif Plaintiff had sufficiently alleged the who, what, where, when, and bbthe
alleged false statemerds required by Rule 9(b)—which she has nsie-has not alleged that

she relied on any false documents herself, as required to state a claim foPfi@ntiff only
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alleges that she was harmed by the allegedly fraudulent recordings, no¢ thatrthresulted
from herrelianceon their trith. To the contrary, Plaintifmpliesthat she has neveeleved any
of the allegedly fraudulerstatementsThe Court dismisses this claim, with leave to amend.

Movants next argue that the claim for violations of the “Ddttdnk Act fails to state a
claim because it does not identify any section of code. They argue that leave to lamudohd s
not be granted because the Dodd-Frank Wall Street Reform and Consumer Protection Ac
created no private right of action. The Court agr8es.e.g, Levine v. Entrust Grp., IncNo.
C12-03959, 2013 WL 1320498, at *7 (N.D. Cal. Apr. 1, 2013).

Movants next argue thddendeZzfails to state a claimnder the FDCPA because the
affirmative defense of th&tatute of limitationgppears on the face of tG@mplaint.
Specifically, Mendez complains of alleged charges for attorney’sageesllection costsn an
account statement dated February 19, 2015, but she did not file suit until May 13, 2016, a
statute of limitations one yearSeel5 U.S.C. § 1692k(d). The Court agrees dismisses this
claim, without leave to amend.

Finally, Movants argue th#e claim under Nevada Revised Statutes section (“NRS”
598.0915ails because there is no private cause of action under that statute. Thesfeotgt r
that argumentinder the very authority quoted by Movants:

NRS Chapter 598 generally provides for a public cause of action for deceptive

trade practicesNRS 41.600, however, provides for a private cause of action by a

person who is a victim of consumer fraud and defines “consumer fraud” to

include “[a] deceptive trade practice as defined in NRS 598.0915 to 598.0925,

inclusive.” NRS 41.600(2)(d).

Nev. Power Co. v. Eighth Jud. Dist. Cit02 P.3d 578, 583 n.7 (Nev. 2004). Movants quote (
the first sentencef this passage. Movants do not appear to attack the claim under the starn

of Rules 8(a) or ®).

I
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2. Mendez’s Motion to Dismiss

Mendez asks the Coud dismiss the Stokes’ and JimiJack’s counterclaims for abuse
of process and conspiracy. CounterplaingifegeMendez hasibused the legal procets her
actions ininstitutingthis legal action . . for the improper purpose of annoying, harassing ang
embarrassirigthemand that she engaged in a conspiracy to do so with yet unknown perso
who areallegedlyghostwriting her papers|T]he elements of an abuse of process claim are:
‘(1) an ulterior purpose by the defendants other than resolving a legal dispute, andlf2)
act in the use of the legal process not proper in the regular conduct of the proceeding.”
LaMantia v. Redisi38 P.3d 877, 879 (Nev. 2002) (quotirgsadas v. City of Reng51 P.2d
438, 444-45 (Nev. 1993) (quotikgpvacs vAcosta 787 P.2d 368, 369 (Nev. 1990)))he
Court will dismiss the countetaims, with leave to amend. Filing a complaint alone does nof
satisfy the second elemesftthe claim.Land Baron Invs., Inc. v. Bonnie Springs Family Ltd.
P’ship, 356 P.3d 511, 520 (Nev. 2015).
7
7
7
7
7
7
7
7
7
7

I
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CONCLUSION

IT ISHEREBY ORDERED that the Motion t€onsolidate (ECF No. 20 in Case No.
2:15<¢v-1325) is DENIED.

IT IS FURTHERORDER that the Motios for Summary JudgmerECF Nas. 24, 30
in Case No. 2:1%v-1325) areDENIED.

IT IS FURTHERORDERED that the Motiofor Sanctions (ECF No. 45 in Case No.
2:15-¢cv-1325)is DENIED.

IT IS FURTHERORDERED thathe Motion to Dismiss (ECF No. 11 in Case No. 2:16
cv-1077) is GRANTED IN PART and DENIED IN PARWith leave to amend in part.

IT IS FURTHERORDERED that the Motion to Dismiss (ECF N@&. ih Case No. 2:16-
cv-1077) is GRANTED with leave to amend

Dated this 2nd day of August, 2016.

ROBERT C. ES
United States Distfict Judge
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