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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
* % x
AERODYNAMICS INCORPORATED, et al., Case No. 2:15-cv-01344-JAD-PAL
Plaintiffs, ORDER

CAESARS ENTERTAINMENT
OPERATING COMPANY, INC., et al.,

Defendants

At a hearing held November 10, 2015, on thetigsl proposed Stipated Discovery Plan
and Scheduling Order (Dkt. #59)etleourt approved the partiggoposed plan which requestet
special scheduling review. However, the paniese advised that anyqeest for an extension
of the deadlines would be scrutinized for @ty showing of good cause and due diligence, tf
is, that the parties could not complete disepweithin the extended time allowed despite th
exercise of due diligence.

The court also addressed the parties’ effdat negotiate a proteee order governing
confidentiality of documents proded in discovery in this caselhe parties were in agreemern
about the majority of the terms of a propogedtective order, but dagreed on a number of
terms. The court directed the parties to jointly submit a statement outlining the are
disagreement and to attach thesspective proposed form difilated protective order to the
joint statement. The parties filed theloint Statement (Dkt. #74) November 13, 201
Plaintiffs’ proposed protective order is attachasl Exhibit A to the joint statement, an
Defendants’ proposed protective order is attagdseHxhibit B. Having reviewed and considerg
the parties’ competing proposals, their ditgs are resolved as described below.
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1. 18(f) — Witnesses Authorized to Rceive Confidential Information

The parties agree that witnesses at podgion should agree to be bound by th
protective order. Defendants propose thateases be required to execute an acknowledgen
and agreement to be bound. eTacknowledgement and agreemematuld be attached to the

protective order as Exhibit A. The acknowledgatrmntains standard language that the pers

agrees to be bound by all tife terms of the stipulated catgntiality agreement and protective

order, and understands and acknowledges thatdaitu comply could expose the witness to

sanctions and punishment in the nature of coptemt would also require the witnesses t
consent to the jurisdiction of this court.

Plaintiffs oppose requiring witnesses, esaldgilay witnesses with little or no legal
experience, to read and acknowledge undersigndnd agreement to the terms of a lengt
legal document. Plaintiffs argue that requiring Watnesses to submit to the jurisdiction of th
court will be oppressive, intimidating and configs Plaintiffs propose instead that a witnes
acknowledge and agree under oath and on the rectrd déposition that he or she will keep th
information confidential. Defendants counténat requiring thedeponent to sign the
acknowledgement will ensure compliance and that an oral vague acknowledgement on the
may lead to confusion regarding exactly avlthe deponent is agreeing to be bound
Alternatively, the parties would kia to engage in the tim@egsuming and cumbersome proces
of reading the entire agreementthe@ witness at the deposition.afdeponent refuses to sign th
form, the confidential information will remaingtected because the parties will not be permitt
to show the confidential information to the deponent.

The court agrees that requigi a lay witness toead and acknowledgenderstanding and
agreeing to be bound by the terms of a 15-page confidentiality agreement and prg
protective order drafted by lawyeis unreasonable. It is alswt reasonable to require a nor
party lay witness to agree to submit to the jurigdicof this court merelypecause he or she ha
discoverable information. Finally, many of tte#ms of the proposed protective order apply
the parties producing or receividgscoverable information and hame application to witnesses|
In short, the court adopts the PUiis’ position with respect to 8(f).
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2. Protection for Non-Parties

Both sides agree that non-parties who poedeonfidential documesishould be afforded
the same protection under the protective order agérties. Plaintiffs believe that 1 whic
defines “Producing Parties” and “Disclosing fes” makes it plain botparties and non-parties
are covered by and bound by the stipulated pretecrder. Defendants proposed a separd
paragraph that provides no#i to non-parties and spellsut that by executing the
acknowledgement and agreement to be bound, norpaeceive the sanprotection as parties
through the practive order.

The court adopts Defendants’ position and agrees that a separate paragraph perta
non-parties is desirable. oN-parties with discoverable information may or may not
represented by counsel and may or may not uradetghat they are afforded protection under
protective order as a producing party. dditionally, by executing the acknowledgemer
agreement to be bound, the procedures for deagndocuments as confidential are outlined.

3. Filing Documents Under Seal

Both sides agree that information desigdat€onfidential” or “Hghly Confidential”
should be filed under seal with motions or ilmgeedings in court. Plaintiffs’ proposal woulg

allow filing documents markedConfidential” or “Highly Confdential” under seal without

requiring a motion to seal. Phiffs’ proposal would not requira decision by the court unless

the parties disagreed whether do@nts should be filed under se@laintiffs argue that LR 10-5
does not require a motion to seal when thatdoas already approgte protective order.

Defendants propose language which theynclcomplies with LR 10-5 which requires
that papers filed with the court under sealsimibe accompanied by a motion for leave to fi
documents under seal. Defendants’ proposal ackadgetethat there is a stipulated protectiv
order in place.

The court adopts Defendants’ position whiclcamsistent with LRLO-5. Plaintiffs are
wrong that LR 10-5 permits documents to be filed under seal because the court has appro
type of blanket protective order tacilitate the parties’ discowgexchanges. A party seeking tg
file a confidential document under seal must &lenotion to seal and must comply with th
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Ninth Circuits directives irkKamakana v. City and County of Honolulu, 447 F.3d 1172 (9th Cir.
2006).
Special Order 109 requires the Clerk of the €darmaintain the official files for all

cases filed on or after November 7, 2005, in eteitr form. The electmic record constitutes

the official record of the cotur Attorneys must file documents under seal using the court’s

electronic filing proceduresSee LR 10-5(b). That rule provides:

Unless otherwise permitted by statute, rule or prior Court order,
papers filed with the Court undseal shall be accompanied by a
motion for leave to file those documents under seal, and shall be
filed in accordance with the Courtdectronic filing procedures. If
papers are filed under seal pursuanprior Court oder, the papers
shall bear the following notation onettirst page, directly under the
case number: “FILED UNDER SEAL PURSUANT TO COURT
ORDER DATED " All pape filed under seal will
remain sealed until such time th& Court may deny the motion to
seal or enter an order to unseal them, or the documents are unsealed
pursuant to Local Rule.

The Ninth Circuit has held that there is @gumption of public aces to judicial files
and records and that parties 9agkto maintain the confidentiality of documents attached to n¢
dispositive motions must show gboause exists to overcome tresumption of public access
See Kamakana, 447 F.3d at 1179. Parties seeking to mantfae secrecy of documents attachg
to dispositive motions must show compellimgsons sufficient to overcome the presumption
public accessld. at 1180.

4. Specification of Non-Disclosure Agreements

Plaintiffs’ proposed Y14(aegnd Defendants’ proposed fap@ddress information which
is not confidential. Both sides agree that infation and materials that were lawfully in th
receiving party’s possession priorkieing designated as “Confide” or “Highly Confidential”
that a receiving party is not otlwase obligated to treat as cagential, is not confidential.
However, Plaintiffs request an additional phrésenclude information Plaintiffs disclosed td
Defendants under either the Non-Disclosuree&gnent between Caesars and ADI dated Octo
2, 2014, or the IMS Letter of Intent dated Felbyud, 2015 should be tresd as confidential.

Plaintiffs argue that the crux of this lawsuitDefendants’ improper use and disclosure of ADI
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trade secret or confidential information, andidttherefore reasonabke clarify that these
documents remain protected.

Defendants oppose an additional phrase addé#uetparagraph that states “including b
virtue of the Non-Disclosure Agreement between Caesars and ADI dated October 2, 2014,
IMS Letter of Intent dated Febmya7, 2015.” Defendants argue tluate of their defenses in thig
case is that some of the infaation provided by Plairfts under one or both agreements was n
confidential. This is one of the issues the toull ultimately have to determine. Thereforg
adopting Plaintiffs’ proposed language would essentially require Defendants to mal
confidential documents and items whitley do not believe are confidential.

The court adopts the Plaintiff's position. The district judge has entered an
(Dkt. #49) granting a limited temporary restraining order finding that ADI met the standar
narrowly tailored temporary inpction on its claims for breadaf contract and misappropriation
of trade secrets. She found that ADI'sainils centered around two agreements, the N
Disclosure Agreement entered into October 2@k the Letter ofntent entered into between
ADI and IMS in February 2015. She found that ADI had established the likelihood of succe
the merits, breach of the parties’ agreememd, @&amages. Includingdlclarifying language as
Plaintiffs propose will not constitute an admissibat the documents are actually confidential
preclude the Defendants from assg their defenses that sométhe information provided by
Plaintiffs under one or both agreents was not actually confidential.

Having reviewed and considered the matter,

IT IS ORDERED that:

1. Counsel for Plaintiffs shall submit ai@ulated Confidentiality Agreement ang
Proposed Protective Order catent with this order.

2. The parties shall comply with the Ninth Circuit's directionkiamakana v. City
and County of Honolulu, 447 F.3d 1172 (9th Ci2006). In addition tdamakana, the parties
are required to follow the proper CM/ECF prduees for any requests to file documents und
seal. Special Order 109 requires the Clerk of thiertto maintain in eldmonic form the official
files for all cases filed on or after Novembér 2005. The electronic record constitutes t}
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official record of the court. Pursuant to R-5 of the Local Rules of Practice, attorneys myst

file documents under seal using twurt’s electronic filing procedures:

Unless otherwise permitted by statute, rule or prior Court order,
papers filed with the Court undseal shall be accompanied by a
motion for leave to file those documents under seal, and shall be
filed in accordance with the Courtdectronic filing procedures. If
papers are filed under seal pursuanprior Court oder, the papers
shall bear the following notation onettirst page, directly under the
case number: “FILED UNDER SEAL PURSUANT TO COURT
ORDER DATED " All pape filed under seal will
remain sealed until such time th& Court may deny the motion to
seal or enter an order to unseal them, or the documents are unsealed
pursuant to Local Rule.

To streamline the process of sealing oreatinsg documents as may be necessary,

parties are instructed to elemtically file the documents #ly want sealed as separate

attachments from the main document in CM/ECWhen portions of a filing may be sealed,

litigants must not combine their motion, memorandum of points and authorities, declar

and/or exhibits into one PDF dament and then file that singRDF as the “main document” in

CM/ECF’s document upload screen. This praatiedes it impossible for the Clerk of the Cour

to unseal documents the court finds should betsealed because the docketing clerks can
separate the pages for sealing purpoststead, litignts should saveach exhibit they want

sealed as a separate PDF document and fileeeach PDF in CM/ECF’s document uploa
screen as “attachments” to a main documditite court’s review of @y motion requesting leave
to file under seal will be complicad by the parties’ faihe to properly filetheir exhibits through

CM/ECF.
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The shortcut of filing onlyone PDF inevitably causes additional work for the court, the

clerk’s office, and litigants. Should leave to file under seal lgeanted for some but not all

documents, the court must then order litigatatsefile the unsealed documents, rather th

simply instructing the clerk’s office to unseidle documents the court has found should not

remain sealed. Counsel arespensible for instructing theistaff regarding the correct
procedures for filing documents under seal. Flaliteonal direction, the padgs may refer to the
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updated procedures @MM/ECF Version 4.0 Enhancements and Changes, which is available on

the Court’s website, or contact t&d/ECF Helpdesk at (702) 464-5555.

DATED this 3rd day of December, 2015.

PEGGjm‘EEN‘ e

UNITEDSTATESMAGISTRATE JUDGE




