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\ational Association vs Countryside Homeowners Association, et al

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

U.S. BANK, NATIONAL ASSOCIATION,
Plaintiff,

2:15-cv-01463RCIGWF

VS.

COUNTRY SIDE HOMEOWNERS ORDER

ASSOCIATION et dl.,

N N N N N e e e e e e

Defendants.

This case arises out of a hameowners' association foredosure sale. Pending kefore the
Court isaMotionto Dismiss(ECF No. 19. For thereasons given heren, the Court denies the
motion.
l. FACTS AND PROCEDURAL HISTORY

In 2005, norparty Jayson Barangan gave nonparty Courtrywide Home Loans, Inc. a
promissory nate for $228,80(the “N ote”) to purchase red property at 8543EbonyHills Way,
Las Vegas, Nevada, 89123(the “Property”), which was seaured bya deeal o trust (the “DOT”)
againstthe Property. (Compl. 17, 12,ECFNo. 1). The DOT was later assgned to Plaintiff
U.S. Bank, National Association (“US Bank”). (Id. 1 13). Barangan has defaulted with over
$228,580.16 deionthe Note, and US Bank intends to foredose the DOT against the Property.

(Id. 1714-18.
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Defendant Countryside Homeowners' Association (the “HOA”) has completed its own
foredosure sale, however. (Seeid. 1112, 17-27. The HOA caused its fored osure agent, non
party Nevada Association Sewvices (“NA S), to record a natice of delinguent assessirent lien
(the “NDAL”) in 2010indicaingthat $738was due, which amourt included late fees, colledion
fees, andinteresttotaling $554(1d. 117). The HOA later caused NASto record a natice of
default and eledionto sell (the “NOD”), indicaingthat $1,773was due, withou spedfying what
amourt was due for asessent fees versus interest, coll edion costs etc., and withou spedfying
the super-priority amourt of the HOA’s lien. (I1d. 1 18). The HOA later caused NASto record a
natice of sale (the “NOS"), schedulingasale for June 24, 2011and indicaingthat $3,116.42vas
due, withou speafying what amount was due for assessrent fees versus interest, coll edion
costs etc., and withou spedfying the super-priority amourt of the HOA’s lien. (Id. 119). On
January 6, 2012 the HOA sold the Propetty to itself for $5,259.27|essthan 3% of the
outstanding principal balance onthe Note. (Id. §125-26. Defendant KK Red Estate Investment
Fund,LLC (“KK”) oltained the Property from the HOA via quitclam deed onMay 7, 2013 (ld.
113, 29.

US Bank has sued the HOA and KK in this Court for: (1) quiet title based on,inter alia,
violations of due processuncder the Constitution and state statute and commeraal
unreasonablenessof the sale; (2) violation d Nevada Revised Statutes sedion (‘“NRS’)
116.1113and (3) common lawwrongful foredosure.! US Bank asks the Court in the altemative
to set aside the HOA foredosure sale or to dedarethat it did na extingush the DOT. The HOA
has moved to dsmiss

I

1 The fourth claim for injunctive relief is nat a separae cause of adion bu a prayer for relief,
and nomotion for preliminary injunctive relief is pending.
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. LEGAL STANDARDS

Federd Rule of Civil Procedure 8(a)(2) requires only “a short and dain statement of the
clam showingthat the pleaderis entitled to relief” in orderto “give the defendant fair natice of
what the . . .claim is and the grounds uponwhich it rests” Conleyv. Gibson, 355U.S. 41, 47
(1957). Federd Rule of Civil Procedure 12(b)(6) mandates that a court dismissa cause of adion
that fails to state a claim uponwhich relief can be granted. A motionto dsmissuncer Rule
12(b)(6) teststhe complaint’s sufficiency. SeeN. Sar Int’l v. Ariz. Corp. Commn, 720
F.2d 578, 58%9th Cir. 1983. When consideringamotionto dsmissunder Rule 12(b)(6) for
failure to state a claim, dismissl is appropriate ony when the complaint does na give the
defendant fair natice of alegally cognizable claim and the grounds onwhich it rests SeeBdl
Atl. Corp.v. Twombly, 550U.S. 544, 5552007). In considering whetherthe complaint is
sufficient to state a claim, the court will take all material all egations as true and construe them in
the light most favorable to the plaintiff. SeeNL Indus,, Inc. v. Kaplan, 792F.2d 896, 89§9th
Cir. 1986. The court, however, is na required to accet as true all egations that aremerdy
conclusory, urwarranted deductions of fact, or unreasonable inferences. See Spewell v. Golden
State Warri ors, 266F.3d 979, 98§9th Cir. 2001).

A formulaic reatation d acause of adionwith conclusory alegationsis nat sufficient; a
plaintiff must plead facts pertainingto his own case making a violation “ plausible,” nat just
“possble.” Ashcroft v. Igbd, 556U.S. 662, 677—7%2009 (citing Twombly, 550U.S. at 556
(“A clam hasfada plausibility when the plaintiff pleadsfactua content that all ows the court to
draw the reasonable inference that the defendant is liable for the miscondct alleged.”). That is,
underthe modem interpretation d Rule 8(a), a plaintiff must nat only speafy or imply a

cognizable lega theory (Conleyreview), but also must al ege the facts of his case so that the
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court can determine whether the plaintiff has any basisfor relief uncerthe legal theory he has
spedfied ar implied, asauming the facts areas he all eges (Twombly-Igbd review). Put
differently, Conleyonly required a plaintiff to identify amajor premise (alegal theory) and
conclude li abilit y therefrom, bu Twombly-Igbd requires a plaintiff additionally to allege minor
premises (facts of the plaintiff’ s case) such that the syllogism showing liability is logicdly
complete and that liability necessanily, na only possbly, foll ows (assumingthe all egations are
true).

“Generdly, adistrict court may nat consider any material beyondthe pleadingsin ruling
onaRule 12(b)(6) motion. However, materia which is properly submitted as part of the
complaint may be considered onamotionto dsmiss” Hal Roach Sudios, Inc. v. Richard Feiner
& Co., 896F.2d 1542, 1555 n.1®th Cir. 1990 (citation amitted). Similary, “documents
whose contents areall eged in acomplaint and whaose authenticity no party questions, but which
arena physicdly attached to the pleading, may be considered in ruling ona Rule 12(b)(6)
motionto dsmiss withou converting the motionto dsmissinto a motion for summary
judgment. Branch v. Tunrell, 14F.3d 449, 4549th Cir. 1994. Moreover, uncer Federd Rule
of Evidence 201,acourt may take judicia natice of “matters of puldic record.” Mackv. S.Bay
Bee Distribs,, Inc., 798F.2d 1279, 12829th Cir. 198§. Otherwise, if the district court
considers materias outside of the plealings, the motionto dsmissis converted into a motion for
summary judgment. SeeArpinv. Sarta Clara Valley Transp. Agency, 261F.3d 912, 92%9th Cir.
2001).

[11.  ANALYSIS
First, the HOA asks the Court to dsmissuncder Rule 19for failureto join a necessary

party, i.e., Barangan. The HOA argues that Barangan is a necessary party becaise US Bank
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see&ksto enforcethe DOT, as to which Barangan is the trustor. US Bank indicaes that it intends
to foredose the DOT, bu it does nat viathe present adion seek judicia foredosure in this Court.
It presumably intends to condict a nonjudicial foredosure. US Bank seeks altemative remedies
viathe present adion: (1) setting aside of the HOA foredosure sale; or (2) a dedardionthat the
HOA foredosure sale did na extingush the DOT.

If the Court wereto grant the firstremedy, Barangan’ s titl e to the Property would be
restored subjed to bah the HOA’s and US Bank'’ s liens, and Barangan would paentially incur
li abiliti es that he does nat currently have. For example, Barangan may become liable for
colledion fees uncerthe resurreded DOT that heis nat currently liable for diredly under the
Note. US Bank would likely pay the HOA’s lien and then foredose the DOT, seeking nd only
the principal and interest due under the Note, bu also US Bank’s own colledion fees and
subrogation to the amourt of the HOA lien. Even if Barangan does nat fight foredosure, thase
additional amourts may follow him viaadeficiency judgment. If the Court wereto grant the
seandremedy, Barangan’' srights would na be affeded. He would still have losttitle to the
Property viathe HOA foredosure sale, and US Bank'’ s abilit y to sue him onthe Note would nd
have been affeded. US Bank would simply have restored the atemative remedy of nonjudicial
foredosure against the Property. Such aforedosure sale would ony affed KK’ stitle to the
Property, and any deficiency adion against Barangan would necessarily be for lessthan the
amourt US Bank may already sue him for under the Note.

US Bank naesin oppaitionthat it in fact seeks only the ssoondremedy: a dedardion d
the continuing vtality of the DOT. But even if the Court wereto grant the firstremedy,
Barangan is nat a necessary party under Rule 19, kecause the Court can acaord complete reli ef

between the existing parties withou Barangan's presence Because his interestsmay be at stake
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asto the firstremedy that US Bank has requested in the altemative, Barangan could probably
intervene as of right under Rule 24, bu he has nat asked to doso, and Rule 19 daes nat mandate
his joinder.

Semnd,the HOA asks the Court to dsmissfor US Bank’ s fail ure to abide by state law
prediti gation exhaustion requirements. Fail ure to exhaust nonjudicial remediesis generdly
treded as an affirmative defense. Jonesv. Bock, 549U.S. 199, 2122007). An exhaustion
statute’s “ silen[ce] onthe issue whether exhaustion must be pleaded bythe plaintiff or is an
affirmative defense.. . .is strongevidencethat the usual pradiceshoud be foll owed, and the
usua pradice uncerthe Federd Rulesis to regard exhaustion as an affirmative defense.” 1d. A
Court shoud na dismissbased onan affirmative defense unessthe elements of the defense
appearonthe faceof the pleading to be dismissed. Riverav. Pei & Sors Farms, Inc., 735F.3d
892, 902(9th Cir. 2013. Wherean affirmative defense does nat appearonthe faceof the
pleading sough to be dismissd, it canna be detemmined urtil (at least) the summary judgment
stage; it canna be treded as a quasi-summary-judgment matter under Rule 12(b). Albinov.
Baca, 747F.3d 1162, 1168-6@th Cir. 2014 (en banc) (overmuling Wyatt v. Terhune, 315F.3d
1108(9th Cir. 2003). The HOA invokes the foll owing exhaustion requirements:

No civil adion based uponaclam relatingto:

(a) The interpretation, applicaion a enforcement of any covenants, condtions or

restrictions applicable to residential property or any bylaws, rules or regulations

adoped byan assciation; or

(b) The procedures used for incressing, decreaing a imposing additiona
asessments uponresidential property,

may be commenced in any court in this State unlessthe adion has been submitted
to mediation a, if the parties agree has been referred to a program pursuant to the
provisions of NRS 38.300to 38.360,inclusive, and, if the civil adion concems
red estate within a planned community subjed to the provisions of chapter 116 d
NRS or red estate within a condaminium hatel subjed to the provisions of
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chapter 1168 of NRS, al administrative procedures spedfied in any covenants,
condtions or restrictions applicable to the property or in any bylaws, rules and
regulations of an asciation have been exhausted.

2. A court shall dismissany civil adion which is commenced in violation d the
provisions of subsedion 1.

Nev. Rev. Stat. § 38.310.The statute is silent on deading requirements. The Court therefre
finds that the exhaustion requirement is an affirmative defense and dcenies the motionto dismiss
based onNRS 38.310,as non-exhaustion daes nat appearon the faceof the Complaint.?
Because the Court denies the motion onthis basis it needn’'t yet addressUS Bank’ s argument
that the state law exhaustion requirement under NRS 38.310is preempted by § 1332.

Third, the HOA argues that it canna have violated NRS 116.1113 owrondy foredosed

because it complied with Chapter 116,and that the goodfaith requirement does nat apply to US

2 The Court would beinclined to grant summary judgment in part if the HOA could show that
US Bank had na sought mediation. Inthe secondclaim, US Bank asks the Court to rule that the
HOA fail ed to apply the Covenants, Condtions, and Restrictions (* CC&R”) in goodfaith as
required byNRS 116.1113.A detemination d that claim would require the interpretation and
applicaion o the CC&R. Neither can the clamsfor quiet title or wrongul foredosure be based
onany violation d NRS116.1113.To the extent the quiet title and wrongul foredosure claims
do nd depend onany interpretation o the CC&R, hovever, NRS116.1113 des nat require US
Bank to mediate them. McKnight Family, L.L.P. v. Adept Management, 310P.3d 555(Nev.
2013 does nat require the wrongful foredosure claim in this case to be mediated, except insofar
asit reliesonNRS116.1113Seeid. a 559 (“T o determine whether an individual violated any
conditions or fail ed to perform any duties required uncer an asciation's CC & Rs acourt must
interpret the CC & Rsto detemmine their appli cabilit y and enforceailit y regarding the individual .
This type of interpretationfalls under NRS 38.3107). McKnight Family, L.L.P. concemed a
homeowner’s default underthe CC&R, and a detemmination d whether the homeowner had
breated the CC&R of course required an intemretation d the CC&R. Seeid. Herg US Bank
does nat contest that Barangan breadied the CC&R such that the HOA'’ s fored osure was
generdly pemissble, and except for its argument under NRS 116.1113US Bank’ swrongul
foredosure claim is based onthe HOA'’s all eged fail ure to gve naticeand an oppatunity to cure
under state statutes and common law. That is, the common law wrongul foredosure claim here
is nat based onan argument that Barangan dd na default underthe CC&R in thefirstinstance,
but that after his default the HOA and its agents would have wrongfully rejeded US Bank’s
attempt to redeam the superpriority amourt of the default. (SceCompl. 1 24). That alegationis
plausible, and a determination d the issue does nat require any interpretation o the CC&R.
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Bank, anyway, becaise US Bank is nat a party to the CC&R. First, the HOA’s non-compliance
with Chapter 116and aher state and federd requirements have been sufficiently pled. Seaond,
junior lienors arepaentialy third-party beneficianes of CC&R provisions goveming
foredosures of HOA liens, and the Court will nat determine the issue onamotion to dsmiss®
CONCLUSION
IT ISHEREBY ORDERED that the Motionto Dismiss(ECF No. 19 is DENIED.

IT ISSO ORDERED.

|Dated this 9th day of November, 2015.

3 The Court will nat have to detemminethis issue at al if it appeass at summary judgment that US
Bank dd na mediatethe NRS116.1113%laim.
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