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rust v. K&P Homes

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

CHRISTINA TRUST,

Plaintiff,
2:15-cv-01534-RCJ-VCF

VS.

K&P HOMES et al., ORDER

Defendants.

N N N N N e e e e e e

Court is a Motion to Dismiss the Counterich (ECF No. 11) and a Counter-Motion for

dismiss and denies the motion for summary judgment.

l. FACTSAND PROCEDURAL HISTORY

On or about July 25, 2007, Rita Wieggnachased real property located at 7461

Glimmering Sun Avenue, Las Vegas, Nevada, 8q1&“Property”), giving lender Universal

by a deed of trust (the “DOT”) agairtbe Property. (Compl. 1 5, 9-10, ECF No. 1). On

LP, f.k.a. Countrywide Home Loans Servicihd, (“BOA”), assigned the Note and DOT to
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This case arises out of a homeowners’ assiotiaforeclosure sale. Pending before the

Summary Judgment (ECF No. 14). For the reagpven herein, the Court grants the motion fo

American Mortgage Co., LLC (“UAMC") a proissory note for $284,200 (the “Note”), secure

January 30, 2014, Bank of America, N.A., succebganerger to BAC Home Loans Servicing
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Plaintiff Christina Trust.fl. T 13; Assignment, ECF No. 1-1, at 29)fter recording a Notice
of Delinquent Assessment Lien (the “NDAL")Notice of Default and Election to Sell (“the
“NOD”), and a Notice of Foreclosure Saldé€t“NOS”), the Tuscalante Homeowners
Association (the “HOA”), through its agent Nevaissociation Services, Inc. (“NAS”), sold th
Property at auction to Defendant K&vbmes (“K&P”) for $40,000 on May 31, 2013. (Compl.
116, 11-12, 14-17). None of the pre-sale nofidestified what portion of the HOA lien was
for superpriority versus subpriority amounts, such as late fees, collection costs, interest, fi
etc., or provided any notice of a right to cutd. {f 19-22). Furthermore, the HOA and NAS
did not comply with notice requirements un@#rapter 116 of the Nevada Revised Statutes
(“NRS"). (Id. T 26).

Plaintiff sued Defendant in this Court for unjust enrichment and to quiet title to the
Property, i.e., for a declaration that the DOT still encumbers the Property because the HO
was not in accordance with Chapter 116, did not provide an opportunity to cure the defaul
commercially unreasonable, and diot comport with due proce$skK&P answered and filed a
Counterclaim to quiet title to the Property, i.e., for a declaration that K&P is the title owner
the Property, that its deed is valid and erdafile, that the HOA sale extinguished Plaintiff's
DOT, and that K&P’s title is superior to any adverse interest in the Property. K&P also filg

Third-Party Complaint against Wiegand for the same declarations. Plaintiff has moved to

1 The Complaint contains ndlegation of any assignment from UAMC to BOA, and neither t
Assignment attached as Exhibit 3 or any other attachment indicates any such transfer. Pl
has sufficiently alleged beneficial ownershiptoé Note and DOT (reading the allegation that
Plaintiff is the beneficiary athe DOT favorably to Plaintiff to imply that she is also the

beneficiary of the Note)séeCompl. § 5), but without furthgaroof of the chain of assignment,
the Complaint could probably not survive a summary judgment motion as to Plaintiff's star

2 The claim for a preliminary injunction is na@tseparate cause of action, and no motion for g
preliminary injunction has been filed.
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dismiss the Counterclaim. K&P has opposeditimion and has moved for offensive summaur
judgment on the Counterclaim.
. LEGAL STANDARDS

Federal Rule of Civil Procedure 8(a)(2) regsiomly “a short and plain statement of th¢
claim showing that the pleader is entitled to relief” in order to “give the defendant fair notic
what the . . . claim is and the grounds upon which it reSiley v. Gibson355 U.S. 41, 47
(1957). Federal Rule @ivil Procedure 12(b)(6) mandates tlhatourt dismiss a cause of actiq
that fails to state a claim upon which relief dsngranted. A motion to dismiss under Rule
12(b)(6) tests the complaint’s sufficienSee N. Star Int'l v. Ariz. Corp. CommTi20
F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss under Rule 12(b)(6)
failure to state a claim, dismissal is appropriate only when the complaint does not give the
defendant fair notice of a legally cognitalslaim and the grounds on which it reSee Bell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). In considering whether the complaint is
sufficient to state a claim, the court will take all material allegations as true and construe tl
the light most favorable to the plaintiBee NL Indus., Inc. v. Kaplan92 F.2d 896, 898 (9th
Cir. 1986). The court, however, is not requitec@ccept as true allegations that are merely
conclusory, unwarranted deductiondadt, or unreasonable inferencB8ge Sprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

A formulaic recitation of a cause of action with conclusory allegations is not sufficie
plaintiff must plead facts pertaing to his own case making a violation “plausible,” not just
“possible.” Ashcroft v. Igbal556 U.S. 662, 67779 (2009) (citimgrombly 550 U.S. at 556)
(“A claim has facial plausibility when the plaintiff pleads factual content that allows the cou

draw the reasonable inference that the defenddiable for the misconduct alleged.”). That i
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under the modern interpretation of Rule 8éaplaintiff must not only specify or imply a
cognizable legal theoryCnleyreview), but also must allege the facts of his case so that thq
court can determine whether the plaintiff hag basis for relief under the legal theory he has
specified or implied, assuming the facts are as he all@gemgbly-lgbakeview). Put
differently, Conleyonly required a plaintiff to identify a major premise (a legal theory) and
conclude liability therefrom, butwombly-lgbakequires a plaintiff adtionally to allege minor
premises (facts of the plaintiff's case) such that the syllogism showing liability is logically
complete and that liability necessarily, not only possibly, follows (assuming the allegations
true).

“Generally, a district court may not considery material beyond the pleadings in rulin
on a Rule 12(b)(6) motion. However, matenilich is properly submitted as part of the
complaint may be considered on a motion to dismigal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (mtaomitted). Similarly, “documents
whose contents are alleged in a complaintwhdse authenticity no party questions, but whic
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgment.Branch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994)oreover, under Federal Rule
of Evidence 201, a court may take judiciatice of “matters of public recordMack v. S. Bay
Beer Distribs., InG.798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court

considers materials outside of the pleadingsntbgon to dismiss is converted into a motion f

summary judgmentee Arpin v. Santa Clara Valley Transp. Age264 F.3d 912, 925 (9th Cir.

2001).

I
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(1. ANALYSIS

Plaintiff argues against the Courttkaim on five bases: (1) NRS 116.31diGseqare
unconstitutional under the Due Process Clause for lack of notice; (2) NRS 116.3116 is
unconstitutional under the Takings Clau&);NRS 116.3116 is unconstitutional under the
substantive component of the Due Process Clat$e federal and state Constitutions; (4) th¢
interpretation of NRS 116.3116 liye Nevada Supreme Court$#R Invs. Pool I, LLC v. U.S.
Bank, N.A.334 P.3d 408 (Nev. 2014) is contrary to public policy; an&ER Invs. Pool I, LLC
should be applied only prospectively, i@y to HOA foreclosures occurring after the
announcement of that opinion. The Court receatlgressed each of these arguments (excef
the substantive due process argument) in a published case with simila®éact$S Bank, N.A.
v. SFR Invs. Pool 1, LLG-- F. Supp. 3d ----, 2015 WL 5023450 (D. Nev. 2015) (Jones, J.).
dismissing (with leave to amend) a similar qui¢ Counterclaim by the buyer at the HOA sa
against the first deed of trust holder, the Coejected the second, fourth, and fifth argumentg
made hered. at *5-7, accepted the first argumeandt,at *8—14, and invited the third argument
upon potential amendmemd, at *5—7.

The basis for the Court’s digssal of the Counterclaim idS Bankwas that although
Circuit law made clear that a litigant must allelyect state or localayernment involvement in
a non-judicial foreclosure sale beyond mere towaaof the non-judicial remedy to invoke the
Due Process Clause as to his owairak and could not invoke the rule $iielley v. Kraemer
334 U.S. 1 (1948), such a litigacwuld invoke the rule dshelleyand the Due Process Clause
his capacity as a defendant or counterdefendidrdat *10—11. In cases such d$ Bankand the
present case, that means claims or counterclaims seeking judicial validation of non-judicia

foreclosure sales are amenable to attack under the Due Process Clause (of the Fourteent|
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Amendments, respectively, depending on whethecé#se is decided in state or federal court
for lack of noticeSee id. The Court determined that thetioe requirements of Chapter 116 di
not satisfy due procedlsl. at *11-13. Because the counterpldfritad alleged only compliance
with Chapter 116 and had not fuerr alleged having provided nogiin a way that would satisfy
due process, the Court dismissee tounterclaim with leave to amend. at *14 (“In summary,

the relevant statutes do not sigtidue process where a sale can be characterized as govern

action. SFR’s Counterclaim for a declaration g thourt of the extinguishment of U.S. Bank(s

interest via the HOA foreclosure sale ingglies government action under the rul&hélleyand
the Due Process Clause of the Fifth Amendment. The Court therefore dismisses SFR’s
Counterclaim, with leave to amend. If SFR canrafétively allege that it or its agent gave U.}
Bank constitutionally sufficient notice, i.e., pengl or mailed notice, the Counterclaim should
be permitted to proceed to summary judgment. As the Court has exptaipedl U.S. Bank’s
own quiet title claim cannot succeed on the due process issue without a showing of state
in the non-judicial foreclosurgale itself, but that issue m®t now before the Court.”).

Here, however, K&P hadlaged more than mere compliance with Chapter 116’s
requirements. K&P has alleged that Christina Trust was “mailed by certified or registered
return receipt requested, a notice of satdhle Property.” (Countercl. § 15, ECF No. 8).
Because K&P has sufficiently afjed having mailed Christina Trusotice of the sale, the Cour
will not dismiss the Counterclaim for a declaration that the sale extinguished Christina Tru
interest in the Property for lack of notice un@elleyand the Due Process Clause of the Fiftl
Amendment.

The Court now addresses the substantiveptloeess issue. As the Court notedlin

Bank a federal court may strike down a ststiute under the “substantive due process”

6 of 12

L

ment

UJ

Action

mail,

st's




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

component of the Due Process Clause ofh@teenth Amendment where a law deprives a
person of a right to life, liberty, or property treacourt in its “reasoned judgment” believes is
“fundamental,” even if the proffered right is regiecifically listed in the Constitution, so long g
the right can be perceived from history, tradition, or “new insigbDbérgefell v. Hodge435 S.

Ct. 2584, 2605 (2015) (liberty interest) (“[T]he Caihgtion contemplates that democracy is th

D

appropriate process for change]aog as that process does not abridge fundamental rights. |. . .

[But] when the rights of persons are violated, the Constitution requires redress by the coul
notwithstanding the more general value of democratic decisionmaking.” (citations and inte

guotation marks omitted)}ee also Lochner v. New YodO8 U.S. 45, 56-57 (1905) (liberty an

property interests) (“This is notquestion of substituting the judgmeattthe court for that of the

legislature. . . . It is a question of which of tpowers or rights shall prevail, the power of the
state to legislate or the right tfe individual to liberty of pson and freedom of contract.”). A
court should only exercise its reasoned judgment to invalidate a democratically enacted Ig

the absence of any clear constitutional requirement to do so after there has been “a quite

extensive discussion” concerning the righisatie in the halls of government and amongst the

general publicObergefel] 135 S. Ct. at 2596.

Plaintiff argues that Chapter 116, or at ldastNevada Supreme Cdgrinterpretation of
it contrary to how a reasonable lender wouldehanderstood it when giving his loan, deprives
Plaintiff and others of their fundamental rigbtproperty. Under that recent interpretation, a
first mortgage recorded before an HOA lien eaeses is extinguished by a foreclosure of the
HOA lien so long as the declaration creating HHOA was recorded before the first mortgage

was. In other words, the mere recordation oH&A declaration that could in theory give rise
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to future HOA liens is treated under Chapter 116éssentially constituting record notice of yet
nonexistent HOA liens.

The Court reserves judgment on the sulistardue process issue and determines the
motion undeiChevron Oil Co. v. Husgi04 U.S. 97 (1971) (recognizing limitations on the
retroactive application of judicial lings as a matter of common law equitglprogated in part
by Harper v. Va. Dep’t of Taxatiph09 U.S. 86 (1993) (holding that when the Supreme Cou
interprets federal law, inferiaourts should as a default applatlinterpretation retroactively).

In Huson the plaintiff sued his employer in 196& injuries sustained on the job in 196&. at

98. Because the injury occurred on the Outer Continental Shelf, it was initially thought that the

action was limited only by the laches doctrine under federal admiralty law, and that no stat
statute of limitations appliedd. at 98—99. Before trial, howevehe Supreme Court ruled in
another case that admiralty law did not apply in casesldusbn and state statutes of
limitations appliedld. at 99. The district court therefore applied a one-year state limitations
period and granted summgngdgment to the defendantl. The plaintiff argued on appeal that
the intervening Supreme Court cas®uld not be applied retroactly to bar actions before the|
holding was announcettl. The Court of Appeals ruled thatehlistrict court had misread the
intervening Supreme Court case, holding that laches, not any state statute of limitations W
only potential time-bar, and remanding for trigl. The Supreme Court granted certiorari and
ruled that the district court had in fact read thsputed case properly kaffirmed the Court of
Appeals because the rule should notéhbeen applied retroactivelyl.

In reaching that conclusion,dfCourt cited ten of its own cases dating as far back as
Civil War for the rule limiting the retroactivity of “judicial decisions” not only in criminal casg

but also “in cases of nonconstitanal, noncriminal state lawld. at 106 (collecting cases). Th¢
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Court identified three factors @d to determine whether a rule of law should be applied by a
court only prospectively, i.e., “nonretroactively”:

[(1)] the decision to be applied nonretrbaely must establish a new principle of

law, either by overruling clear past precedent on which litigants may have relied

or by deciding an issue of first imgssion whose resolution was not clearly

foreshadowed[; (2)] we must . . . weigh the merits and demerits in each case by
looking to the prior history of the rulm question, its purpose and effect, and
whether retrospective operation will further or retard its operation[; and (3)] we

have weighed the inequity imposed bstroactive application, for [w]here a

decision of this Court could produce st#mgial inequitable results if applied

retroactively, there is ample basis in oteises for avoiding the injustice or
hardship by a holding of nonretroactivity.
Id. (citations and internal quation marks omitted; finalteration in original).

Because the interpretation of the relevant statute in that case was a matter of first
impression and overruled a long line of decisionshieyFifth Circuit, the first factor favored
nonretroactivityld. at 107. The Court noted, “We should matulge in the fiction that the law
now announced has always been the law and, trerghat those who did not avail themselve
of it waived their rights.’Id. (QuotingGriffin v. lllinois, 351 U.S. 12, 26 (1956) (Frankfurter, J.
concurring in the judgment)). The Court then ndteat the purpose of the statute, as interpre|
by the Court in the intervening case, was to afford comprehensive remedies to injured
employees, and retroactive application iattbase would have thwarted that purpédeat 107—
08. Finally, the results of retroactive apptioa would have been iggitable because it would
have punished the plaintiff for having purporiedlept on his rights at a time when he had no
reason to suspect his remedy would be imperiled by dielagt 108.

In the present case, the first factor weighs heavily against the retroactive applicatio
SFR Investments Pool 1, LLC v. U.S. Bank,,N834 P.3d 408 (Nev. 2014). It is not disputed

that both the state and federal trial courts were in sharp disagreement as to whether an H

foreclosure sale under NRS 116.3116 extisgad a prior-recorded first mortgageg idat 412
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(“Nevada’s state and federal district cowats divided on whether NRS 116.3116 establishes|a

true priority lien.”), and that the practice in treal estate industry prior to the announcement

the Nevada Supreme Court’s controversial decigias to treat such sales as not extinguishing

first mortgages, such that traditional investomuig not bother to bid at such sales where the
home was worth less than the first mortgage. At,ltbe decision “decid[ed] an issue of first
impression whose resolution wast clearly foreshadowed.”

The second factor also weighs in favor of normattivity. The retroactive application g
the rule would not further the purpose of the rule—to ensure HOAs are quickly made whol
the superpriority portions of their liens by pressg banks to pay that amount before the HOA
foreclosure, on pain of losing their own secunitierests—beyond mereqapective application,
Indeed, in no case of which the Court is awaae an HOA failed to obtain a bid at auction
sufficient to cover its entire lien, not just the telaly small superpriority amount. The real fig
is between mortgagees and speculators whtbtgd on an improbablaterpretation of NRS
116.3116 and were able to capitalize on the coafubefore banks caught on to the issue ang
the Nevada Legislature imposedmatringent notice requirements.

The third factor also favors nonretroactivity. The extinguishment of a first-recorded
mortgage via the foreclosure of a lien worth g firaction of that mortgage, particularly where
notice to the mortgagee is not robust enoughtisfgdasic principles of due process were the
foreclosing entity a state actor and wheredkegnguishment rule was not only unclear but
presumed within the relevant industry at the twhéhe foreclosure sale tee to the contrary,
would be an extremely, not just a substantially, inequitable result.

In summary, the Court cannot sanatithe retroactive application 8FR Investments

Pool 1under theHusontest. The remaining questions, although they are in realty antecede
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guestions, are whethéfusonpresents a federal constitutional rule or merely a rule of federa
common law that the Court should not apply in diversity ulates, and, ifHusonis only a
matter of federal common law, whether an et or similar rule is neertheless supported as
against the states under the sultst@ component of the Due Process Clause of the Fourtee
Amendment, or, if not, whether the Nevada Supreme Court nevertheless respects a similg
under state common law.

Husondoes not mention due process or thehRiit Fourteenth Amendments and must
therefore be considered as a rule of federal comiaw. The Court finds it need not address
substantive due process issue, however, bethaddevada Supreme Court itself has quoted
Husonrule in approval, such that the Court perceive&ne problem with applyindHusonhere.
See Breithaupt v. USAA Prop. & Cas. Ins.,@6.7 P.2d 402, 405 (Nev. 1994). The Coui

Bank, N.A. v. SFR Invs. Pool 1, Lk€solved the motions before it on different grounds and

therefore did not address the issue closelyeraihassumed the Nevada Supreme Court would

apply its ruling retroactively. A closer look, however, shows bothSR& Investments Poold
silent on retroactivity and thatéliNevada Supreme Court approvesHiosonrule. In
conclusion, the Court finds th8FR Investments Pooldbes not apply retroactively in this cas
under theHusonrule, as approved iBreithaupt and therefore grants the motion to dismiss th
Counterclaim on that basis.

In response, K&P argues that becabi$ts 116.3116 was enacted in 1991, Plaintiff
cannot have been surprised when the Ne@&gaeme Court enforced it in 2014. But that
misperceives Plaintiff's argument and the case l@hich concerns the fairness of retroactivel
applying changed or first-impression interptitas of law. Plaintiff does not argue that NRS

116.3116 was clear in 1991 but that its 2014 interpretation in accordance therewith should
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apply except to HOA foreclosures occurring aftex tlate of interpretian. That would indeed

be a frivolous argument. Suclphkintiff could not claim inequitale surprise. But Plaintiff does

not make that argument. Rather, Plaintiffiees that NRS 116.3116 was (at best) unclear un
the Nevada Supreme Court finsterpreted it in 2014. That argent is fair and requires an
analysis undeHusonandBreithaupt K&P does not argue under thiisoriBreithauptfactors

but essentially proposes a rule that necessarilyréarairoactive application where the statute

being interpreted predates a cosiititerpretation of it. Suchrale would of course obviate any

retroactivity analysis, because under the ruleregadvisory opinions, the American courts do

not generally interpret statutes that haveysbtoeen adopted. The Court rejects this line of
argument. Finally, because the Court dismisses the Counterclaim, it also denies the coun
motion for summary judgment.
CONCLUSION
IT IS HEREBY ORDERED that the Motion to Dismiss (ECF No. 11) is GRANTED.
IT IS FURTHER ORDERED that the Counter-Motion for Summary Judgment (ECF
14) is DENIED.

IT IS SO ORDERED.
Dated this 9th day of November, 2015.
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