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1 UNITED STATESDISTRICT COURT

2 DISTRICT OF NEVADA

3 % *

4 JOHN RAY VELLA, Case No. 2:15-cv-01560-APG-GWF

5 Plaintiff,

ORDER ACCEPTING REPORT AND
6 V. RECOMMENDATION AND
REMANDING TO THE SOCIAL

7 CAROLYN W. COLVIN, SECURITY ADMINISTRATION

8 Defendant. (ECFNo0s.12,17,18)

9
10 Magistrate Judge Foley issued a Report and Recommendation (ECF No. 19)
11 || recommending | grant plaintiff John Vellaisotion to remand and deny defendant Carolyn
12 || Colvin’s motion to affirm. Defendant objedt¢o Judge Foley’s Report and Recommendation.
13 || ECF No. 20.
14 | may reverse a denial of benefits “only ifstnot supported by substantial evidence or is
15 || based on legal errorRobbinsv. Soc. Sec. Admin., 466 F.3d 880, 882 (9th Cir. 2006).
16 || “Substantial evidence means more than a merdl&gibut less than a pponderance; it is such
17 || relevant evidence as a reasonable person rag@pt as adequate to support a conclusion.”
18 || Lingenfelter v. Astrue, 504 F.3d 1028, 1035 (9th Cir. 2007) (internal quotation marks omitted).
19 || “If the evidence can reasonablypport either affirming or reersing a decision, [I] may not
20 || substitute [my] judgment for that of the Commissiohér.However, | “consider the entire
21 || record as a whole, weighing both the evidene¢ shapports and the evidence that detracts from
22 || the Commissioner’s conclusiord. (quotation omitted). | “may not affirm simply by isolating &
23 || specific quantum o$upporting evidenceld. (quotation omitted).
24 The Social Security Administration “favotise opinion of a tregag physician over non-
25 || treating physicians.Ornv. Astrue, 495 F.3d 625, 631 (9th Cir. 2007) (citing 20 C.F.R.
26 || §404.1527). “If a treating physician’s opini@well-supported by medically acceptable
27 || clinical and laboratory dignostic techniques and is not indstent with the other substantial
28
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evidence in [the] case record, [itlllbe given] controlling weight.”1d. (quoting 20 C.F.R.

8 404.1527(c)(2)). If the ALJ does not give a tirgaphysician’s opinioricontrolling weight,”

either because it is not well-supfet or because it is inconsistavith other substantial evidence

in the record, then the ALJ considers variousdiacto determine the weight to give that opiniof
including the “[[Jengthof the treatment relationship and the frequency of examination,” the
“nature and extent of the treatment relatiopshihe support for the apion, the consistency
between the opinion and the recasla whole, and any othredevant factors bearing on a
particular casdd. 8 404.1527(c)(2)(i)-(ii) & (c)(3)-(6).Thus, even if not given controlling
weight a treating physician’s opims “are still entitled to defenee and must be weighed using
all of the factors provided in 20 C.F.R. 404.15Z3ch, 495 F.3d at 631-32 (quoting Social
Security Ruling 96-2p at 4 (Cum. Ed. 1996)).

“Even if the treating doctor’s opinion is contradicted bgtaer doctor, the ALJ may not
reject this opinion without providing specitimd legitimate reasons supported by substantial
evidence in the recordld. at 632 (quotation omitted). “This can be done by setting out a

detailed and thorough summary of the factd eonflicting clinical evidence, stating his

interpretation thereof, and making findingkd” (quotation omitted). To satisfy this requirement

the ALJ “must set forth his own interpretations axglain why they, rathéhan the doctors’, are
correct.”ld. (quotation omitted).

In her opinion denying befits, the ALJ stated:

a doctor’s prescription of conservative traant is found to be a sufficient reason
for rejecting that opinion. In this cagelevant to the lateperiod, conservative
treatment including only low-doses of medication was all that was offered the
claimant. If still in reed of so many additionalrgeries, as alleged by the
claimant in hearing testimony, the recdads to documents those plans for
pending neurosurgery. The claimant doesseata psychiatrist, has never seen a
psychiatrist, and apparently no physiciarls§ it is important for him to be under
active medical management by a psychsatrimportantly, there are no urgent
MRI or radiograph findings that show serious abnormality to support the
subjective allegations.

ECF No. 11-1 at 35. The ALJ also noted thiter tests showed Vella scored 29/30 on mini-

mental status performance and was able tdyocampute “14 consecw serial 7’s without
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making even one errorltl. The objective medical evidence shemno brain injury or disorder
because his EEG and brain MRI were norrdl.Finally, the ALJ commeted that although Dr.

Ross’s notes indicate Vella hatbblems with temper and hosl Dr. Ross stated Vella was

“able to control these symptonmlependently” and there was no other evidence of temper and

hostility, such as criminal violationkd. at 37.
The ALJ did not err by failing to give contliag weight to Dr. Ross’s opinions regarding

the severity of Vella’s mentdlealth problems because thosenggs were inconsistent with

other substantial evidea in the record, namely Dr. Perlotta’s assessment and Dr. Mashhood

opinions, as well as a lack of objective medsgbport for any brain injury or disorder.
However, the ALJ did not give specific and legate reasons supported by substantial eviden
for rejecting Dr. Ross’s opinions in light ofetlvarious factors the ALJ must consider to
determine the weight to give that opinion. Tlel’s statement that Vella did not see Dr. Ross
for a six-month period preceding his applicationbenefits was not supported by substantial
evidence. As Magistrate Judge Foley statad,was factually incoect. Dr. Ross saw Vella
multiple times from September 2011 to Januz0¢2. ECF No. 11-2 at 504-14. The ALJ’'s
consideration of the weight to give Dr. Rosgfsnion based on factors such as length of the
treatment relationship, the frequency of exanamator nature and exté of the treatment
relationship between Vella and Dr. Ross was taibtethis factual inaccuracy. It also appears
have had a significant impact on the ALJ’s credibility assessi@8nECF No. 11-1 at 27 (“*On
February 13, 2012, the claimant returned to Dr. Ross for the first time since September 30,
and discussed his overalgportedly) ‘continuous’ symptoms PTSBnd memory disturbances.”
(emphasis in original)).

Additionally, the ALJ “did not explain whthe lack of psychiatric examination or
treatment was significant, giveénat Plaintiff was under the conuing and regular care of a
licensed psychologist from September 2011ughoJune 2014.” ECF No. 19 at 32. Both Dr.
Mashhood and Dr. Ross recommended Vella see a psychisaei&CF No. 11-2 at 254, 267,
494-95, 503, 508-09, 511. Dr. Mashhood thought alpayrest would noffind any mental
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disorder. ECF No. 11-2 at 267 (stating that hespect[s] that the pski@tric evaluation should

be negative for any residuadgnitive deficit and/or posttraumatstress disorder”). But Dr. Ros$

repeatedly recommended Vellaese psychiatrist for presctipn medication to manage the
“ongoing severe symptoms he igeriencing.” ECF No. 11-2 at 49¢e also id. at 495, 503,
508-09, 511 The ALJ does not explain why bi-weekly psychological treatment is so
conservative a treatment plan that it undermines Dr. Ross’s opinion on the severity of Vella
condition, particularly where Dr. Ross recommed treatment by a psychiatrist to combine
medication with the psychotherapy she was providing.

As Judge Foley noted, tleesrrors were not harmlesd. at 33. But there is serious
doubt in the record about whethéella is in fact disabledd. at 34. Thus a remand is
appropriate. The parties agree that on remaedAtld may review the entirety of Vella’s claim.
See ECF Nos. 20 at 5; 21 at 3.

IT IS THEREFORE ORDERED thalhe Report and Recommendat{&@CF No. 19) is
accepted.

IT IS FURTHER ORDERED that plaififf John Vella’s motion to reman@&CF No. 12)
iISGRANTED.

IT IS FURTHER ORDERED that defendadarolyn W. Colvin’s motion to affirlgECF
No. 17) isDENIED.

IT IS FURTHER ORDERED that this caseREMANDED to the Social Security

2

ANDREWP.GORDON
UNITEDSTATESDISTRICT JUDGE

Administration.

DATED this 6" day of October, 2016.

1 vella apparently never saw a psychiatrist, amdAhJ is free to consider that fact on remand.
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