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UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

)
RACING OPTICS, INC. ;
Plaintiff, )
) 2:15¢v-01774RCJIVCF
VS. g
ORDER
AEVOE CORP, g
)
Defendant )
)

This case arises out obmpeting patent®r lens-protection technologyPlaintiff has
asked the Court to overturn an order of the Magistrate Judge granting Defenddiarsfor a
protective order
l. FACTS AND PROCEDURAL HISTORY

Since 1999Plaintiff Racing Opticsinc, through its founders Stephen, Bart, and Seth
Wilson (collectively, theInventors”), has developed and deliveleadsprotection systems,
including “teareff” protectors for highspeed racingonsisting ofstacks of optically engineereg
laminated lenses apptldo race car windshields, motorcycle goggles, and racing helmet vis
(Compl.q 2 ECF No. ). Once damaged, the top layer of the lecan be torn off to reveal a
new, undamaged layer, providing a clear vidw.)( The technology is also used in the medig

military, consumer, and industriélds. (Id. § 3). Most importantly hereRacing Optics
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developed a “bubblé&ee” screen protector thavoidsdifficult-to-remove air bubblesreated
when applyingconventional screen protectors by eliminating the full adhesive in thelcarga
of the screemand spacing the protector away from the screen with an “air beatiddf"%).

Racing Optics filed U.SPatent Application No. 12/780,443 for the bublpée screen
protector technologyitled “Touch Screenl8eld,” on May 14, 2010.1¢. 1 6). In mid-2012,
afterthe ‘443 Application had been published but whileasstill pending Defendant Aevoe
Corp.’sPresident and Executive Directdon Lin contacted Racing Optiasd informed ithat
Aevoe was the assignee of U.S. Patent No. 8,044,942 for a Juibkscreen protectanvented
by Lin. (Id. 1 6-8). The ‘942 Patent claimed priority to a January 18, 2011 provisional
application (Id. 1 8). By 2013, Aevoe had filed five patent infringemattors based on the
‘942 Patent, including three in this District presided over by Chief Judge Navdrh 8(&
n.1). On March 15, 2013, Racing Optics filed a divisional application daftihg@ending ‘443
Application, U.S. Patent Application No. 13/838,311, also titled “Touch Screen Shigég.” (
U.S. Patent No. 8,974,620, at [21, 22, 62], ECF No. 1c&h January 16, 2015, Racing Optics
filed a continuation application of tis#ill-pending'311 Application(itself a divisional
application of the stilpending ‘443 Application), U.S. Patent Application No. 14/599,176, al
titled “Touch Screen Shield.'S¢e U.S. Patent No. 9,104,256, at [21, 22, 60], ECF No. IFBe
‘311 Application issued as the ‘620 Patent on March 10, 2015. The ‘176 Application issue
the ‘256 Patent on August 11, 2015. The ‘443 Applicagsned as thé&s45 Patent on
SeptembeB, 2015.

In summary, Racing Optics is the assignee of U.S. Patent8,8l74,620; 9,104,256; an
9,128,545collectively, “the Patents;which issued on March 10, 2015; August 11, 2015; ar

September 8, 2015, respectively. (1 23-28). Racing Optics sued Aevoe in this Court for
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direct, contributory, and inducementnngementof claims 12, 14-16, and 18-20 of the ‘545

Patent; claims34, 6-7, 9-17, and 19-23 of the ‘256 Patent; and claims 1-11 and 13-14 of the

‘620 Patent via the production, use, offer for sale, andiportation into the United States of
screen protectors for electronic devidesluding the iVisor AG, iVisor XT, and iVisor Glass
(collectively, “the Accused ProductsTd. 1130, 42, 53). Aevoe answered dited
counterclains for non-infringementinvalidity, andunenforceability due to fraud upaon
inequitable conduct before tiatent Office Racing Optics amendéd add a claim of
infringement of U.S. Patent No. 9,274,625, which issued on March 1, 2016. Aevoe move(
judgment on the pleadings against the claim for infringement of the ‘620 Patent, ahguitigpt
invention(s) thereinor the application relating thereto had been abandoned. The Court den
the motion Racing Opticsas asked the Court to overturn the Magistrate Jsidgeéer granting
Aevoe a protective order against certain discovery.
. LEGAL STANDARDS

Rule 72(a) permits a district court judge to modify or set aside a magisinlgesg non-
dispositive ruling that is clearly erroneous or contrary to law:

When apretrial matter not dispositive of a party’s claim or defense is
referred to a magistrate judge to hear and decide, the magistrate judge must
promptly conduct the required proceedings and, when appropriate, issue @& writte
order stating the decision. A party may serve and file objections to the order
within 14 days after being served with a copy. A party may not assign as error a
defect in the order not timely objected to. The district judge in the case must
consider timely objections and modify or set aside any part of the order that is
clearly erroneous or is contrary to law.

Fed. R. Civ. P. 72(ajee also Local R. IB 31(a). Rule 72(a) institutes an abusedb$cretion
type standardsee Grimesv. City and Cnty. of SF., 951 F.2d 236, 241 (9th Cir. 1991) (citing
United Satesv. BNSInc., 858 F.2d 456, 464 (9th Cir. 1988)N¢ still must determine, howeve

whether the court abused its discretion in issuing its order based on the facstlvelicch are
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supported by the record. Under the abuse of discretion standard, we cannot simplyesost
judgment for that of the district court, but must be left with the definite and firm ¢amvibat
the court committed a clear error of judgment in reaching its conclusion afggrimgethe
relevant factors)).
1. ANALYSIS

On April 20, 2016, the Magistrate Judge granted in part and denied in part Baticg)
motion to compel the production of certain documefgecifically, the Magistrate Judge
sustaineddevoe’s objections t&acing OpticsRequests for Production Nos. 25-+2the
RPF”). The RFPconcernedcainy documents produced by Aevoe in previous litigation concer|
the ‘942 PatentThe Magistrate Judgeotedthat theRFPwere improper “piggyback” requests
Racing Optics did not ask the undersigned to overturn that ruling but later inslodkzat
requests in aubpoen&o Buchananingersoll& Roorey (“BIR”). On July 28, 2016he
Magistrate Judge granted Aevoe’s motion for a protective order againsstbgetiy, citing his
previous ordesustainingAevoe’s objections tthe RFP The Magistrate Judge noted that the
fourteen document requests submitteBHiiR® were essentially the same impermissible
“piggyback” requests as the RFP, because tadgether theygought every document produceq
or generated in a particular previous c@sm/oe Corp. v. AE Tech Co., Ltd., No. 12€v-53-

GMN-NJK, i.e.,“the Prior Action”)concerning the ‘942 Patent.h& Magistrate Judge also

found that the information fro the previousaction wassimply not relevanto the present action.

Racing Optics has asked the Court to overturn the July 28,r20d6 as being in clear
error or contrary to law under Rule 72(&acing Optics argues that certain documents
concerning technical specifications of the accused products in the Prior Auti@m &xpert

report concerning a reasonable royalty analyseselevant tahe present caséBut those are no
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the only documestRacing Optics demandedB®BiR. Racing Optics sought broad categories
documents from BIR,rad it does not matter what Racing Optics now claims it was e par
accept in lieu of the full range of documents demanded via the subpoena. The subpoena

demandshebroad range of documerds explained by the Magistrate Judge
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1. DOCUMENTS produced by AEVOE during the AEVOE V. AE TECH
LITIGATION that would assist in understanding the design, research,
development,operation, manufacture, nkating, testing, sale, demonstration
and/or installation of theACCUSED PRODUCTS, or any products marketed
under similar product names.

2. Deposition transcripts and exhibits accompanying depositions of AEVOE or
third parties during the AEVOE V. AE TECH LITIGATION discussing or
attempting to discusthe design, research, development, operation, manufacture,
marketing, testing, salejemonstration and/or installation of the ACCUSED
PRODUCTS, or any products marketed under similar product names.

3. DOCUMENTS produced by AEVOE during the AEVOE V. AE TECH
LITIGATION that would assist in understanding the corporate structure of
AEVOE.

4. Deposition transcripts and exhibits accompanying depositions of AEVOE or
third parties during the AEVOE V. AE TECH LITIGATION discussing or
attempting to discugbe corporate structure of AEVOE.

5. DOCUMENTS produced by AEVOE during the AEVOE V. AE TECH
LITIGATION that would assist in understanding AEVOE’s manufacturers, third
party distributors, or other companieSAEVOE contracts with related to the
development, desigmproduction, manufacturing and/or supply of the ACCUSED
PRODUCTS, or any products marketed under similar product names.

6. Deposition transcripts and exhibits accompanying depositions of AEVOE or
third parties during the AEVOE V. AE TECH LITIGATION discussing or
attempting to discusBEVOE’s manufacturers, third party distributors, or other
companies AEVOE contracts witklated to the development, design, production,
manufacturing and/or supply ofhe ACCUSED PRODUCTS, or any products
marketed under similar product names.

7. DOCUMENTS produced by YOU or AEVOE during the AEVOE V. AE

TECH LITIGATION that would assist in understanding AEVOE’s knowledge of
the ASSERTEDPATENTS and/or the patemtpplications that were eventually

granted as the ASSERTHPATENTS.
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8. Deposition transcripts and exhibits accompanying depositions of AEVOE
during the AEVOE V. AE TECH LITIGATION discussing or attempting to
discuss the ASSERTEIMPATENTS and/or the paterdpplications that were
eventually granted as the ASSERTEHATENTS.

9. DOCUMENTS produced by YOU or AEVOE during the AEVOE V. AE
TECH LITIGATION discussing Racing Optics, Inc. or its products.

10. Deposition transcripts and exhibits accompanyaegosiions of AEVOE
during the AEVOE V. AE TECH LITIGATION discussing or attempting to
discuss Racing Optics, Iner its products.

11. DOCUMENTS produced by AEVOE during the AEVOE V. AE TECH
LITIGATION related to reasonable royalties appropriateifdringement of the
‘942 PATENT, including but not limited to expert reports.

12. Deposition transcripts and exhibits accompanying depositions YOU took of
AEVOE during the AEVOE V. AE TECH LITIGATION discussing or
attempting to discusgasonable royals appropriate for infringement of the ‘942
PATENT.

13. DOCUMENTS produced by AEVOE during the AEVOE V. AE TECH
LITIGATION related to remedies appropriate for the infringement of the ‘942
PATENT, including injunction, damages, fees, including, butlimited to expert
reports.

14. Deposition transcripts and exhibits accompanying depositions of AEVOE
during the AEVOE V. AE TECH LITIGATION discussing or attempting to
discuss remediemppropriate for the infringement of the ‘942 PATENT, including
injunction, damages, fees.

(Subpoena, ECF No. 89-1, at 10):12he Court does not find the Magistrate Judgalingto

have been in clear error or contrary to law.
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CONCLUSION
IT IS HEREBY ORDERED thathe Motion for District Judge to Reconsider OrdeCF
No. 150)is DENIED.

IT IS SO ORDERED.

IDATED: This 16" day of September, 2016.

ROBERT{C{ JONES
United StategDistrict Judge
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