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Desert Lifestyles, LLC et al Doc. 1

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* k% %

STEVE HELLERSTEINgt al ., CaseNo. 15¢v-01804RFB-CWH

Plaintiffs,

ORDER
V.

DESERT LIFESTYLES, LLCet al.

Defendants

l. INTRODUCTION

This case is before the Court on a Motion for Recusal of District Judge filedfbpdant

Desert Lifestyles, LLC (“Desert Lifestyles”). ECF No. 102. Imitstion, Desert Lifestyles argues$

that the undersigned should recuse himself from this case, and that his prior ordergngad
should be vacated, because the undersigned owns adpgusgimately sixenths of a mile from

the Silverstone Golf Course, which is owned by Desert Lifestyles and isutiject of this

litigation. Desert Lifestyles contends that this gives the undersignedca fihancial interest in
the subject matter of this litigation or, alternatively, that it creates a bias @rappe of bias that
calls his impartiality into questiomesert Lifestyles has also filed a declarafimm its manager
and attorney, Ronald Richards, stating that he believes the undersigned has alpessagalnst
Desert Lifestyles and in favor of Plaintiffs in this case due to thdidmcaf the undersigned’s

house. For the reasons discussed belegert Lifestyles’s motion is denied.

I. BACKGROUND
The parties are familiar with the background facts in this case, so the Cdlurtbshepeat

them at length. In this action, Plaintiffs, who are homeowners and the homeownenigitessof
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the Silverstone Ranch community in northwest Las Vegas, seek declaratory and vejuelotif
against Defendants Desert Lifestyles and Western Golf Properties, LaiGtif3 allege that
Desert Lifestyles purchased the golf course located within SilverBtanch (the “Golf Course”)
with the intention of closing the course. Immediately after purchasinGalfeCourse, Plaintiffs
allege that Defendants ceased watering and maintaining the Golf Course aad aréetce
around the property, causing the grass on the course to begin to brown and die andrth
featuresad dry up.

Following a threeday hearing, the Court issued a preliminary injunction against De
Lifestylesrequiring it to restore the Golf Course to the condition it would have been inlesh
continuously watered and maintained since September 1, 2015, and to thereafter niaint
course in that conditioreCF No. 101. The Court’s preliminary ruling issuing the injunction w
made in open court on November 3, 2015, and a written order was issued on November 1(
Id.

On November 11, 2015, Desert Lifestyles filed the instant matimh accompanying
declaratiorof Ronald Richardseeking reusal of the undersigned judge. ECF Nos. 102, 103. Aj
reviewing the motion and declaration, the Court determined that they were withautnuer
denied the motion, stating that a written order would issue. Minute Order, ECF No. 104. Tihe
also determined that the documents filed by Desert Lifestyles containideodial information.

Thus, the Court sealed the motion and declaration. Sealed Minute Order, ECF No. 105.
I[Il. LEGAL STANDARD
Desert Lifestyleselies uporthreegrounddor the instant motior28 U.S.C. 8855(a) and

(b)(4),28 U.S.C. § 144, and the Due Process Clause of the Fourteenth Amendment.

A. Recusal Under 28 U.S.C. § 455

E We

sert

ain 1

as

, 20.

ter

Cou

Sectiond55(a) provides that “[a)y justice, judge, or magistrate judge of the United States

shall disqualify himself in any proceeding in which his impartiality might reasonably

guestioned.” 28 U.S.C. § 4&5.
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The Ninth Circuit has held théft] he substantive standard for recusal under 28 U.S.

§ 144 and 28 U.S.C. § 455 is the same: Whether a reasonable person with knowledge of
facts would conclude that the judge's impartiality might reasonably be questionged States
V. McTiernan 695 F.3d 882, 891 (9th Cir. 201@uotingUnited Stées v. HernandeZ.09 F.3d
1450, 1453 (9th Cir.1997)).

all t

Unlike Section 144, “Section 455...sets forth no procedural requirements. That section i

directed to the judge, rather than the parties, and isesfifcing on the part of the judge|

Moreover, sectin 455 includes no provision for referral of the question of recusal to another jJ
if the judge sitting on a case is aware of grounds for recusal under section 455, that jualg

duty to recuse himself or hersélfJnited States v. Sibj&624 F.2d 864, 8688 (9th Cir. 1980)

(internal citations omitted).

Section 455(b)(4specificallyprovides that a judge shall disqualify himself where “[h
knows that he, individually or as a fiduciary, or his spouse or minor child residing in hehbtus
has dinancial interest in the subject matter in controversy or in a party to the giogeer any
other interest that could be substantially affected by the outcome of the pngce2diU.S.C. 8
455(b)(4).The statute explagthat “financial interest’ mans ownership of a legal or equitabl
interest, however small, or a relationship as director, adviser, or other pathi@pant in the
affairs of a party.’ld. 8 455(d)(4).

Section 455(b)(4)‘establishes two classes of disqualifying interests: fifgtancial
interests in the subject matter in controvensina party to the proceedingtiese interests require
recusal whether or not the outcome of the proceeding could have any effect otetésts;
second,other interests;these interests require recusal only if they could be substantiabtedf

by the outcome of the proceeding.” In re Cement Antitrust Litig. (MDL No. 296), 688 F.2d 1

1308 (9th Cir. 1982) aff'd sub norArizona v. U.S. Dist. Court for Dist. of Arizona, 459 U.S.

1191(1983) andsupplemented sub nor8tate of Ariz. v. U.S. Dist. Court for Dist. of Ariz., 704
F.2d 521 (9th Cir. 1983).

B. Recusal Pursuant to Due Process
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The Supreme Court has held thab man can be a judge in his own case and no man is
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permitted to try cass where he has an interest in the outcoimere Murchison, 349 U.S. 133

136 (1955) holding that “[i]t would be very strange if our system of law permitted a jinlget

as a grand jury and then try the very persons accused as a result of his nwesijga
Therefore,"while recognizing that the Constitution does not reach every issue of jud

qualification . . it certainly violdes the Fourteenth Amendment to subject [a persos] liberty

or property to the judgment of a court the juddenhich has a direct, personal, substanti

pecuniary interest in reaching a conclusion against him in his ¢est@a Life Ins. Co. v. Lavoie
475 U.S. 813, 8222 (1986)(alteration in original(quotingTumey v. Ohio, 273 U.S. 51623
(1927).

In Lavoie, the Court held that where a juddeatl pending at least one very similar ba
faith-refusalto-pay lawsuit againgthe defendantih another Alabama court,” he “acted as a jud
in his own case” in violation of theu2 Process Clauskavoie, 475 U.Sat 822, 824 (quotindn
re Murchison, 349 U.S. 133, 136 (1955imilarly, where amayor before whora petitioner was
compelled to stand trial for traffic offenses walso responsible for village finances, atite

mayors court provided a substantial portion of the village fuhdsugh fires, forfeitures, costs

and feesthe petitioner was denied a trial before a disinterested and impartial judicial aice

guaranteed by thBue Process Claus#/ard v. Vill. of Monroeville, Ohio, 409 U.S. 57 (1972).

C. Recusal Under 28 U.S.C. § 144

Section 144rovides that a party may file a timely affidavit that the judge before it h{
personal bias or prejudi@gainst the party or in favor of an adverse party. The Ninth Circuit
held that Section 14%4equires that the bias or prejudice of the judge be twofold: (1) persena
directed against the party, and (2) ejtrdicial.” United States v. Carignan, 600 F.2d 762, 7
(9th Cir. 1979).

Section 144 expressly requires that this affidasitdll state the facts and the reasons |
the belief that bias or prejudice exists,” thatshall be filed not less than ten days before t
beginning of the term at which the proceeding is to be haartss good cause is shown fg

failure to do soand that it “shall be accompanied by a certificate of counsel of record stating
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it is made in good faith28 U.S.C. § 144SeeUnited States v. SibJ&24 F.2d 864, 867 (9th Cir.

1980) (“Section 144 expressly conditions relief upon the filing of alfiraed legally sufficient

affidavit”); United States v. Studley, 783 F.2d 934, 939 (9th Cir. 1@B®@)ing the late filing of a

motion for recusal as presumptively untimely and further dismissing themastimeritless).
The Ninth Circuitdescribes theelationshigbetween motions for recusal invoking Sectiof
144 and 455 as followsThe net result is that a party submitting a proper motion and affid
under section 144 can get two bites of the apple. If, after considering alfdhmsiances, the
judge declines to grant recusal pursuant to section 4%afa) (b)(1), the judge still must

determine the legal sufficiency of the affidavit filed pursuant to section 14atl affidavit is

sufficient on its face, the motion must be referred to anqilkdge for a determination of its merit$

under section 144 Sibla 624 F.2d at 868.

V. DISCUSSION
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In its motion,Desert Lifestyles suggests that the undersigned “has a direct financial anc

pecuniary interest in the subject matter and outcome of tigigtidn” because “hewns a house
in very close proximity (a half mile) to Defendant’s real property which isthgct matter of

this litigation.” ECF No. 102at 3 Desert Lifestyles arguawat the undersigned’sgroperty is

within the impact zone of ny ripple effect and neighborhood effect of the closure

redevelopment of the subject golf coutséd. Therefore, Desert Lifestyles contends, th
undersigned should recuse himself due to his direct financial interest in the ouitdhee

litigation.

Upon review of Desert Lifestyles’s motion, the Court finds no basis for recusal u
Section 455, Section 144, or the Due Process Clause. The Court also finds that Desdgied |
misstates the recordspecifically, the factual findings contained in theu@t Order issuing a
preliminary injunction. ECF No. 101. Before discussing the bases for recusal, the Abur

address these misstatements of the record.
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A. Factual Findingsand Clarification of the Record

As an initial matterDesert Lifestyleshas mistated factsin its motion regardingthe
relationship between thendersigned’s properigndthe Golf Course, which is the subject of this
litigation. First,the undersigned’s property is not locatéthin the Silverstone Ranch Communit
but rather in an irely separate, gated communigypverned by a different homeownerg’
associationThese two communities are separated physically by, at leastithj@estreets. There
is no direct road from the edge of thelfCourse to the undersigned’s property aadainly not
a onehalf-mile road.The distance from the undersigned’s property toGbl Course is not “a
few minutes [sic] walk away.” The actual distance frtme Golf Courseto the undersigned’s
property by road is approximately two to three miles. There is no direct lisigltffrom the
closest edge of th&olf Course to the undersigned’s communBgcond, the two communitieg
differ in terms of the nature and average sizéhe homes anats inthe respective communities

More importantly,the languagef the Preliminary mjunction and the recordelie he
allegation that proximity to the GolfdDirse alongdespite being located outside of the Silverstone
Ranch Communyt creates a direct financial and pecuniary interBistoughout the proceedings
and as reflected in the language of the Preliminary InjunctienCourt’sconsideration othe
impact of theGolf Courseclosurehas been ani limited to the Silverstonedch Community
and the 1,520 homes built around gwéf course including those directly on, abutting, and not
abutting the courséPrelim. Inj. at 3 While Desert Lifestylegjuotesvarious excerpts from the
preliminary injunction hearingp argue thathe Court contemplated the effect of the closure pn
non-Silverstone community homiesissuing its decisionghe excerpts indicate only that the Court
considered the difference in impact betweiverstone community homes that abut, versus
Slverstone community homes that do not abut the Golf Course.

There has been no testimony, nor any finding by this Casitbany“ripple effect” beyond
the Silverstone community that the Golf Course closure may have had driemsfore, there is
no basis for the proposition that the undersiggmpdbpertyis part of an “economic impact zone’
that may be affected by the closurefact, it is noteworthy that within the excerpted language|

Desert Lifestyles’snotion, expert witness Mr. Eggedescribeghe difficulty in calculating the
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economic impacon homes within th&ilverstonecommunity itself given that each home is aj
“individual caseasto where they are, whether you're driving through seeing that dead coursg
or you're a perimeter house wheyeu never see the houfsc].” Because of this difficulty, the
Court was clear in stating in its Preliminary Injunction Order that the economictinjhin the

community“cannot be accurately quantified at this time for each homeowner,” but tladisi

within a rangeof “approximately 20% to 30% of home value for homes on the Golf Course
15% to 25% for homes not on the Golf Courderélim. Inj.at 7. The Court never made any
findings—nor was there ra evidentiary basis for findingthat the economic impact of thg
deterioration of thesolf Course extended beyond the gated community of Silverstone R4
Indeed, there are other gated communitiearerto the Silverstone Ranch community than th
undersigned’s community and the Cduetird no evidence and reached no finding on these cl
andmore comparable communitida.sum, the Court had no reason for finding or believing t}
the deterioration of th&olf Course would impact homes beyond those in the dgailedrstone

community.

B. NoBasisfor Recusal Under Section 455

There is no basis for recusal under Section 455(a). As described above, the urile
lives in an entirely separate gated community that is two to three miles gwawgdfrom the
Silverstone community and that differs in nature and size from the Silversiomaunity, and
there is no direct line of sight from the undersigned’s property to the Golf Caitwese was no
testimony supporting a finding of an economic impact beyond the Silverstone Batath
community itself and the Court made no findings of any impact beyond this gated cotym
surrounding the @f Course.Because the Coudid not consider non-Silverstone communit
homes in its decisiemaking, the Court does not find tha feasonable persontivknowledge
of all the facs would conclude that the judge’s impartiality might reasonably be questior]
McTiernan 695 F.3d at 891. Therefore, Desert Lifef@a@argument that it igntitled to prevail

onits motion for recusal under Section 455@)s.
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Similarly, the CourtrejectsDesert Lifestyles’srgument under Section 455(b)(Bgcause
the proceedingaerefocused solely on homes within the Silverstone community. In other wg
there was no evidence or testimaegarding whatif any, impact theGolf Course closurenay
have on nonSilverstonecommunity homesTherefore,neither thefirst nor secondtypes of
interest—interests inlie subject matter in controversyid thoseequiring recusal only where they
could be substantially affecteds the outcome of the proceedirgre implicated Seeln re

Cement Antitrust Litig.688 F.2cat 1308.Because the undersigned’s propéstyot located within

the Silverstone ommunity, he is not a party to the case; therefore, the instant factg
distinguishable from those im re Cementwhere the judge’s wife was a stock owneniparty

to the proceeding.

C. NoBasisfor Recusal Under the Due Process Clause

Because Desert Lifestyles has failed to provide a basis for which the unddrsigs a
“direct, personal, substantial, pecuniary interest in reaching a conclusiostdgan in his case,”
as discussed in Sections IV.A and IV.B abdkie,Courtalsorejects thdesert Lifestyles’snotion

under a theory of due process. Lavoie, 475 dt822.

While superficially alleging that the undersigned hasdaett, personal, substantial
financial interest in the subject matter of this litigation and the out¢ddesert Lifestyles fails to
point to any actual evidence within the record to illusteatsh an interesttCF No. 102 at 15
Desert Lifestyles relies on its mischaracterizations of the factual rdocoatgue that the

undersigned has a direct, personal, and financial stake in the outcome oiggtisnit For the

rds,

are

reasons discussed above, leoer, that is simply not the case here. The cases to which Dgsert

Lifestyles cites are not analogous to the facts of this case.

D. NoBasisfor Recusal Under Section 144
Finally, the Court finds no basis for recusal under Section 144 for two reassh<dDEgert
Lifestyleshas failed to meet Section 144isocedurakrequirementsNamely,Desert Lifestyles

fails to provide the necessary certificate of good faith that anestmpany the affidavi28 U.S.C.
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8 144.This certificate is plainly required by the statute, and the failure to includaders the
motion for recusal deficient to the extent it is made under SectiorSeéd. (a party’s affidavit

“shall be accompanied by a certificate of counsel of record stating that it isimgded faith.”)

(emphasis addedRavis v. Fendler, 650 F.2d 1154, 1163 (9th Cir. 1981) (“The failure to follow

these elementary procedural requirements defeats a charge of bias.”).
However even assuming that Defendant’s moticaswnot procedurally deficient, the Cour
nonetheles$inds thatDefendant’smotion is legally deficientEven accepting as true theain

factual allegation of the motion as to thistance between the respective properties allegation

[

does not support a finding of bias or impartiality based upon financial impact on the undéssigne

property. The motion is based entirely on the argument that therelatige proximity of the
respective properties higelf establishes a basis for bias or impatrtiality. This conclusory argum
however s not supported by the record in thiseass discussed previously, there was no findir
and no testimony to support a finding that the decrease in property vathesSilverstone gated
community extended beyond the homes in the community to other homes in the same zij
Indeed, the expert testimony was very specific on the limitations as tatyregkiations. Thus,

evenaccepting the factual assertiohthe motion in this case, the Court finds ttfd@s assertion

doesnot provide an adequate legal basis for rec&atUnited States v. $292,888.04 in U.S.

Currency 54 F.3d 564, 566 (9th Cir.1995) (cititdnited States v. Sibl&24 F.2d 864368—69

(9th Cr.1980)) ([M]ere conclusory allegations ... are insufficient to support a claim & bia

prejudice such that recusal is requirg¢d.”

CONCLUSION

For the reasons discussed above,

IT 1S ORDERED that the Defendant’s Motiofor RecusalECF No. 102), filed under
seal,is DENIED.

DATED: January 52016. ﬁ%_

RICHARD F. BOULWARE, Il
United States District Judge
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