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1 UNITED STATES DISTRICT COURT

2 DISTRICT OF NEVADA

3 * % %

4 CARRINGTON MORTGAGE Case No. 2:15-cv-01852-APG-PAL

. SERVICES, LLC,

Plaintiff, ORDER GRANTING MOTIONS TO
6 DISMISS
7 " (ECFNos. 30,32,47,63,80,85,88)
SATICOY BAY, LLC SERIES 6709 BRICK

8 HOUSE, et al,

9 Defendants.
10
11 This is a dispute over property locatedb@09 Brick House Avenue in Las Vegas.
12 || Plaintiff Carrington Mortgage Services, LLC heldenior deed of trust encumbering the property
13 || and intends to foreclose because the foromerer has stopped making mortgage payments.
14 || However, defendant Cactus Springs at FaiMfdlage Homeowners Association previously
15 || foreclosed on a homeowners association (“HOAS) lafter the property avers did not pay their
16 || HOA assessments. Defendant Saticoy Bay, LL@eS&709 Brick House pahased the property
17 || at the HOA foreclosure sale. Cagton seeks to quiet title todtproperty, contending that the
18 || HOA foreclosure sale did not extimigh its deed of trust.
19 In its complaint, Carrington seeks declargt@lief that the HOA da did not extinguish
20 || the deed of trust and Carrington thus seekgitet title against Satiy Bay. Carrington also
21 || asserts claims for unjust enrichment, tortiodsriierence with contractual relations, bad faith
22 || under Nevada Revised Statutes (“NRS”) § 116.14hd8,wrongful foreclosure against Cactus
23 || Springs and its agent, defendant Hampton &ndion, LLC. Saticoy Bay counterclaimed against
24 || Carrington and filed cross-clainigr misrepresentation and usjienrichment against Cactus
25 || Springs and Hampton based on their allegédr&ato advise bidders like Saticoy that
26 || Carrington’s predecessor had teratkthe super priority amount.
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Defendants Cactus Springs and Hampton ntoxddsmiss Carrington’s claims against
them, arguing that Carrington’s claims were fist submitted to mediation under NRS § 38.3]
Carrington responds that § 38.310 does not apptg aims. Because Carrington’s claims
against Cactus Springs and Hampton were nstt$ubmitted to mediation as 8§ 38.310 requireg
dismiss those claims.

Hampton also moves to dismiss Saticoy@ssrclaims against it on the same grounds.
Saticoy responds that § 38.310 doesapgly to its cross-claims. atus Springs did not move t(
dismiss on these grounds, but it stated in its ansiat the cross-claims should be dismissed
because they were not submitted to media®required under § 38.310. Because Saticoy’s
claims against Cactus Springs and Hamptorewet first submitted to mediation as § 38.310
requires, | dismiss those claims as well.

. BACKGROUND

Robert and Teresa Christie were the owrgé the property. ECF No. 1-1. The property
was encumbered by a deed of trimat eventually was transfed to Carrington. ECF Nos. 1-1,
1-2, 1-3. In October 2011, Cactus Springs, thhotgjagent, Hampton, filed a notice of default
and election to sell because the Christidsdao pay HOA assessments. ECF No. 1-4. In
December 2011, Hampton advised@ayton’s predecessor, Bank of America, that the payoff
amount for the lien was $281.25. ECF Nos. 1 dt-8; The next month, Bank of America
tendered $281.25 to Hampton to pay off the super priority lien. ECF Nos. 1 at 4; 1-6.

More than two years later, Hampton filedexcond notice of defawdind election to sell on
Cactus Springs’ behalf. ECF No. 1-7. In A@015, Hampton filed a notice of trustee’s sale.
ECF No. 1-9. The notice of sale referred baxk notice of delinquent assessment dated
September 20, 2011d. The property was sold in June 2015 to Saticoy Bay for $81,200.00.
No. 1 at 5.

Carrington filed suit in this court to quietiéitagainst Saticoy Bay. Carrington also assq
against Cactus Springs and Hampton claimsifgust enrichment, tortious interference with

contractual relations, bad faittnder NRS § 116.1113, and wrongfuldolosure. Cactus Springy
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moves to dismiss the claims against it. Ca8jpisngs argues the tortiougerference claim must
be dismissed with prejudice because there iagllegation that Cactus Springs intended to indug
the Christies to breach the cat with Carrington. Cactus Spgs argues the remaining claimg
must be dismissed because Carrington didirsttsubmit them to mediation under § 38.310.

Carrington responds that its claims do depend on the covenants, conditions, and
restrictions (“CC&Rs") adoptedy Cactus Springs and thgs38.310 does not apply. Carringtor
also argues 8§ 38.310 applies otdyclaims by a homeowner agst the HOA. Alternatively,
Carrington requests a stay rather than dismissaleske claims. As to its tortious interference
claim, Carrington asserts that it naeat allege Cactus Springs intied to induce #hChristies to
breach the contract. Instead, Carrington arguegeit! allege only that Cactus Springs engage
in intentional acts intended or designed to disrupt the contractual relationship.

Hampton also moves to dismiss Saticoy’smkagainst it, arguing those claims must fi
be mediated under § 38.310. Saticoy respond§tB8t310 does not apply because its claims
based on Cactus Springs and Hampton’s failuretdy Saticoy that the super priority amount
had been tendered, and that wibit require interpreting the CC&Rs.

[I. ANALYSIS

In considering a motion to dismiss, “all well-ptied allegations of rtexial fact are taken
as true and construed in a light shéavorable to the non-moving party¥yler Summit P’ship v.
Turner Broad. Sys., Inc135 F.3d 658, 661 (9th Cir. 1998)lowever, | do not necessarily
assume the truth of legal conclusions mebelgause they are casttire form of factual
allegations in the plaintiff's complainkeeClegg v. Cult Awareness Netwpd8 F.3d 752, 754-
55 (9th Cir. 1994). A plaintiff ms&t make sufficient factual allejans to establish a plausible
entitlement to reliefBell Atl. Corp. v. Twomb|\550 U.S. 544, 556 (2007). Such allegations
must amount to “more than labelsd conclusions, [or] a formulaiecitation of the elements of &
cause of action.Id. at 555.
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A. Carrington’s Claims

Carrington’s claims for bad fdif wrongful foreclosure, anghjust enrichment must be
dismissed because they were not fitdimitted to mediation as required under § 38.3HaU.S.
Bank, N.A. v. Woodchase Condo. Homeowners AS®n2:15-cv-01153-APG-GWF, 2016 WL
1734085, at *2-3 (D. Nev. May 2, 201®ationstar Mortg., LLC v. Sundance Homeowners
Ass’n, Inc, No. 2:15-cv-01310-APG-GWEF, 2016 WI259391, at *3 (D. Nev. Mar. 30, 2016);
see alsd\ationstar Mortg., LLC v. Spngs at Spanish Trail Ass'iNo. 2:15-cv-01217-JAD-
GWF, 2016 WL 1298106, at *3-4 (D. Nev. Mar. 31, 2016).

The Supreme Court of Nevada has determined that claims under § 116.1113 are “ci
actions” within 8 38.310’s scope because such claietpiire[ ] the distict court to interpret
regulations and statutes thanhtain[ ] conditions and restrictins applicable to residential
property.”McKnight Family, L.L.P. v. Adept Mgm810 P.3d 555, 558 (Nev. 2013) (en banc).
therefore dismiss Carrington’s § 116.1118 lfath claim pursuant to 8§ 38.310.

Additionally, Carrington’s wrongfl foreclosure claim mudte dismissed because it is
based on the allegation that Cactus SprimgsHampton accepted tendertbé super priority
amount but foreclosed anyway. This allegatballenges the HOA'’s enforcement of its lien
through Chapter 116. AdcKnightheld, “[w]rongful foreclosure ia civil action subject to NRS
38.310’s requirements because deciding a wrongful foreclosure claim against a homeowng
association involves interpreting covenants, coow#j or restrictions applicable to residential
property.” 310 P.3d at 559. Accordingly, | dissiCarrington’s wrongfuioreclosure claim
under § 38.310.

Finally, Carrington’s unjust enrichment andtikous interference claims are based on th¢
same allegation that the HOA did not propddseclose after accepting tender of the super
priority amount. These claims thus rely on pnemise that Cactus Springs did not properly
foreclose under Chapter 116. Accogly, they are ao dismissed.

Carrington’s reliance oB8outhern Highlands Community Association v. Eighth Judicia

District Court of Stag ex re. County of Claris misplaced. In that case, the Supreme Court of
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Nevada stated that if a party “does not dispugevtdidity or amount of aassociation’s lien or

the monthly assessment derived from the assogia periodic budget, then no resort to the

CC&Rs is necessary and the matter may proceed in the district court.” No. 61940, 2014 WL

5840129, at *4 (Nev. Nov. 10, 2014%outhern Highlandgave as an example of this situation
case where there is “no challenge . . . to thecastson’s budget or assasents or the validity or
amount of its lien, ” and the case involves “tating the statutorily madated superpriority
amount, or determining the statutory effecthad various lien priorigs subsequent to a
foreclosure.ld. at *4 n.6. Such a case “would gergraot involve intepreting the CC&RS,”
and thus would not be subject to § 38.3d0.

Carrington contends that because Hampdentified the undisputed super priority
amount and Carrington’s predecesgaid that amount, there is neead to resort to the CC&Rs
underSouthern HighlandsHowever, Carrington’s claims aigst Cactus Springs and Hampton
go beyond calculating the super priority amoundetermining lien priority. Carrington asserts
claims for bad faith and wrongful foreclosutep claims the Supreme Court of Nevada has
identified as falling within 8§ 38.310’s purviewCarrington’s other claims rely on the same
allegations that the foreclosure was wrongfulrrigton’s claims thus nsi first be mediated
under § 38.310.

Carrington requests that | stay these claiatser than dismiss them. However,

8 38.310(2) requires dismissaltherefore dismiss Carringtont$daims for bad faith, wrongful
foreclosure, unjust enrichmeiaind tortious interference agair@3actus Springs and Hampton.

B. Saticoy’s Claims

| dismiss Saticoy’s claims for the sangasons. Although Saticoy argues that its claims

will not require interpretation of the CC&Rs, Satycadmits that its claims arise from “the
extinguishment of [Carrington’s] subordinate deédrust . . . based on the statutory provisions
in NRS Chapter 116 . . . .” ECF No. 50 at 6.MoKnight the Supreme Court of Nevada made
clear that “civil actionstwithin 8 38.310’s scope include clairtigat “require| ] the district court
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to interpret regulations and si&ts that contain[ | conditiorand restrictions applicable to
residential property,” not just the CE&& adopted by the HOA. 310 P.3d at 558.

Saticoy’s claims thus “relat[e] to . . . [Bhnterpretation, application or enforcement of
any covenants, conditions or restrictiopplecable to residdral property. . . .1d.
8 38.310(1)(a)see alsaMcKnight 310 P.3d at 558. This is boraat by the parties’ summary
judgment briefing. In its summary judgment motion, Hampton argues that Saticoy’s
misrepresentation claim fails because “noghin NRS Chapter 116” requires Hampton to
disclose the super priority payoff. ECF No. 63atn2. In its motion, Cactus Springs argues that
it is not liable, in part, because it conveyed titlSaticoy “without warranty express or implied’
as required under NRS § 116.31164(3)(BLF No. 85 at 13. In response, Saticoy argues that
Cactus Springs and Hampton failed to includermiation about the superiority payoff in the
second notice of default and electito sell or in the notice dfustee’s sale. ECF No. 98 ats&e
alsoid. at 10 (“The fraud by omission exists be@m@actus Springs and Hampton . . . recorded

additional notices and conducted a public auctian glave bidders no reason to believe that th

11%

lien being foreclosed might not include a supenmity amount.”). The recorded documents, angd
what is required to be in them, are governed by NRS Chapte6&éev. Rev. Stat.
§116.31162.

| therefore grant Hampton’s motion tesdhiss. Although Cactus Springs did not
separately move to dismiss on this basisyveneless dismiss Saticoyctaims against the HOA
as well. Cactus Springs raised the defensts ianswer to Satiy’s cross-claim and § 38.310
requires dismissal.
[ll. CONCLUSION

IT IS THEREFORE ORDERED that defend&actus Springs at Fairfax Village

Homeowners Association’s motion to dism{ECF No. 30) is GRANTED Plaintiff Carrington

! Cactus Springs’ citation refers to NRS § BlIA.64(3)(a) as it existed at the time of the HOA
foreclosure sale in June 2015.
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Mortgage Services, LLC’s claims againsfatelant Cactus Springd Fairfax Village
Homeowners Association aresdhissed without prejudice.

IT IS FURTHER ORDERED that defendadampton & Hampton, LLC’s motion to
dismiss(ECF No. 32) is GRANTED Plaintiff Carrington Mortgge Services, LLC’s claims
against defendant Hampton & HamptbhC are dismissed without prejudice.

IT IS FURTHER ORDERED that defendadampton & Hampton, LLC’s motion to
dismiss(ECF No. 47) is GRANTED Cross-claimant Saticoy Bay LLC Series 6709 Brick
House’s cross-claims against defendants Hamg Hampton, LLC and Cactus Springs at
Fairfax Village Homeowners Association are dismissed without prejudice.

IT IS FURTHER ORDERED that defendadampton & Hampton, LLC’s motion for
summary judgmerECF No. 63) is DENIEDas moot.

IT IS FURTHER ORDERED that the stipulation for extension of {EBl€F No. 80) is
DENIED as moot.

IT IS FURTHER ORDERED that defendaactus Springs at Fairfax Village
Homeowners Association’s motion for summary judgn{&@F No. 85) is DENIEDas moot.
IT IS FURTHER ORDERED that defendadactus Springs at Fairfax Village
Homeowners Association’s motion for summary judgn{&@F No. 88) is DENIEDas moot.

G

DATED this 25" day of July, 2016.

ANDREWP.GORDON
UNITEDSTATESDISTRICT JUDGE
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