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4 UNITED STATESDISTRICT COURT

5 DISTRICT OF NEVADA

6 * % x

7| MARTHA S.ESARITU, Case No. 215-cv-01933JAD-PAL

8 Plaintiff, ORDER

9 v (Mot Consoli date — Dkt. #7)
10 CAPITAL ONE, N.A.,
1 Defendants.
12 Before the court is Plaintiff s Motion to Consolidate for All Purposes (Dkt. #7). The
13 || court has considered the motion, Defendant Pintar Investment Company Residential, L.P.’s
14 || (“Pintar”) Oppasitionto Motionto Consolidate (Dkt. #18, and Plaintiff’ s Reply (Dkt. #23.
15 BACKGROUND
16 l. The Complaint.
17 The Complaint in this case was filed in state court and removed (Dkt. #1) by Defendant
18 || Capita One, N.A. (“Capital One”) October 8, 2015. The complaint alleges that Espiritu is the
19 || owner and resident of red property locaed at 10659 Mystic Segport Avenue in Las Vegas,
20 || Nevada. Complaint (Dkt. #1-1) 18. She purchased the property January 17, 2003,and hes
21 || owned and cccupied the property since 1d. 9. In 2014,she fell behind on ker payments onthe
22 || property and worked with the claimed hdder of the deed of trust, Capital One, to negotiate
23 || repayment terms 1d. 11-12.
24 Plaintiff alleges “on information and belief” that Capital One is nat the proper hdder of
25 || the undedying nde and ceed o trust for the property. Id. Ead time Espiritu spoke with a
26 || representative of Capital One, she was asaured Capital One was trying to help her and submitted
27 || in goodfaith multiple documents to renegatiate terms for payment. Id. Yf13-14. However,
28 || unknaovn to her, Capital One, through its agent or trustee Quality, sold the property at a
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foredosure to Pintar. Id. 14. On information and belief, she did na receve proper ndice
pursuant to NRS 107.080NRS 107.086and NRS 107.087. Id. 115. On information and kelief,
she had over $150,000n equity in the property at the time of the foredosure sale. Id. 116. She
recaved an informal natice that the property had been sold at foredosure on July 22, 2015. Id.
117. She dleges the informa natice improperly stated the date it was posted. |d. Based on
these all egations, the complaint asserts clams for wrongful foredosure, negligence, and seeks a
dedaraory judgment against the Defendants as well as injunctive relief, damages in excess of
$10,000,statutory damages under NRS 107.08Q7), puritive damages, and attorney’s fees and
costs
. The Notice of Removal.

The natice of removal indicaes this case was removed pusuant to 28 U.S.C. § 1332
becaise the amourt in controversy exceealds $75,000,exclusive of interests and costs and the
adion is between citizens of different states. Plaintiff’ s Petition for Remova (Dkt. #1) 6.
Plaintiff is acitizen and resident of Nevada. 1d. 7. Capital Oneis a national asociation with its
principal placeof businessin the Commonwedth of Virginia. 1d. The amourt in controversy
excedals $75,000 lkcause the fair market value of the property involved in Plaintiff’ s complaint
is $216,000.1d. 8. The court has supdemental jurisdiction ower Plaintiff’ s state law claims for
purported violations of NRS 107.086and 107.087.1d. 19.

I[Il.  TheMotion to Consolidate.

In the current motion, Espiritu seeks to consolidate this case with a case filed in the
Eighth Judicial District Court, Case No. A-15725332C, Pintar Investment Company
Residential, L.P. v. Espiritu (* Pintar Complaint”). The Pintar Complaint was filed in state court
August 25, 2015and invalves the same residential property involved in the foredosure at issue
in this adion. The Pintar Complaint seeks possession d the property. The court shoud
therefore order consolidation d bath adions under Fed. R. Civ. P. 42a), as bath adions se&k to
determine the parties’ interestsin the subjed property.

Pintar oppases the motion to consolidate arguing it is premature. Plaintiff Espiritu filed
this adion in state court on October 27, 2015 after Pintar filed an uawful detainer adion in
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state court September 30, 2015,seeking to evict Espiritu and gain passession d the propetty.
Espiritu filed a petition to remove Pintar’s case against her November 10, 2015which is now in
this court as Case No. 215-cv-02146JCM-PAL. The oppasition appears to argue that this
motion to consolidate is premature becaise Pintar intends on filing an oppaition to Espiritu’s
removal of Case No. 215-cv-02146JCM-PAL, and the court has nat yet had an oppatunity to
dedde its oppasition to the removal.

Espiritu replies that bath cases shoud be consolidated uncer Fed. R. Civ. P. 42a)
because they bath invave acommon question d law or fact. In bah adions, the parties seek to
detemine the interestsin the property related to the foredosure, and seek possesson d the
property. Espiritu’s rights under NRS 107 must be determined in this case before the clamsin
the unlawful detainer adion. The court has now stricken Pintar’s objedion to removal in the
seoond filed adion as a fugitive document. If the matters are nat consolidated, the parties will
incur additional costs and expenses and run the risk of fadng two inconsisent results.
“Moreover, if the matters arenat consolidated, Espiritu may need to seek a motion to consoli date
the Second Action in state court, with the Initial Action which will likely be Removed to this
Initial Actionanyway.”

Espiritu also argues that the second adion is improper becaise it shoud have been filed
asacourterdaim in this, firstfiled adion.

DISCUSSION

A review of the docket refleds that Defendant Capital One, N.A. was served with the
complaint and filed a Motion to Dismiss(Dkt. #5) asits firstresporsive pleading. Pintarfiled an
Answer (Dkt. #22 on November 20, 2015,and on November 30, 2015,Quality Loan filed a
Joinder (Dkt. #24 to Capital One’s motionto dsmiss The motionto dsmissargues Plaintiff’ s
clams for wrongful foredosure and regligence are barred as a matter of law because Plaintiff
admits that she defaulted on her mortgage payments and failed to tender payments when die.
Under Nevada law, the Plaintiff may nat bring awrondul foredosure adionif shewasin default

on her mortgage obligations. The motion to dsmissalso argues that her negligence clam must
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be dismissd to the extent it relies on“negligent foredosure” asits basis. Finaly, injunctive and
dedaraory relief areremedies, na clams.

Pintar has now filed a motion to remand the secondfiled adion, Case No. 215-cv-02146
JCM-PAL. The motion to remand argues this court ladks subjed matter jurisdiction uncer the
“home state” exceptionto dversity, and because the amourt in dspute does nat excead $75,000
as no monetary judgment is sough, only right to passesson d the property. Pintar also argues
that thereis no federd question jurisdiction in an urlawful detainer adion which is strictly a
matter of state law.

Having reviewed the papers on file in bah adions, the court has serious reservations
abou whether this court has subjed matter jurisdiction ower the seandfiled adion. The court
also has serious reservations abou whether Plaintiff’ s complaint states a claim on which relief
may be granted gven her admisson that prior to foredosure she was in default on rer loan
obligations. Accordingly,

IT IS ORDERED that Plaintiff’ s Motion to Consolidate for All Purposes (Dkt. #7) is
DENIED without prejudice.

DATED this Sth day of Decanber, 2015.

PEGG&%. FEN :

UNITED STATES MAGISTRATE JUDGE




