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e Farm Mutual Automobile Insurance Company

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

KENYA L. KELLY,

Plaintiff, 2:15-cv-02169RIGGWF

VS. ORDER

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.

This case arises out of an instselleged breach of an imsured motorist policy
contractfollowing an automobile accident. Pending before the Court is DefeBdatet Farm’s
unopposed Motion for Partial Summary Judgm@aCF No.20.) For the reasons given herein
the Courts grants thilotion.

.  FACTS AND PROCEDURAL HISTORY

On July 7, 2014, Plaintiff Kenya Kelly (“Kelly”) was traveling as a passenger in alge
owned andperatedy coworker and supervisor Faizah Elliot (“Elliot”). (Compl. 12 ECF
No. 1 at 10; Mot. Summ. J. 5, ECF No.)2®hile stopped due to traffic congestion, Kelly and
Elliot were rearended by an unidentified driver who immediately fled the scene in his or heg
(Compl.§15-16, ECF No. 1 at 111

At the time of the accident, Elliot had a State Farm automobile insurance thalic

included uninsured motorist (“UIM”) coverage in the amounts of $15,000 per person and
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$30,000 per accidentd( at 5, ECF No. 1 at 10; Elliot Policy, ECF No. 20-1 at 5.) Kelly als
had a State Farm automobile insurance policy, in the name of her husband Jermgjribatell
also included UIM coverage of $15,000 per person and $30,000 per acctenpl(f 6 ECF
No. 1 at 10; Kelly Policy, ECF No. 20-1 at 47.) Following the accident, on or about July 11|
2014 ,Kelly made a claim with State Farrthrough her attorney—under the UIM provisions ¢
both policies and demanded the policy limits. (Compl. § 21, ECF No. 1 dal¥111Claim
Letter, ECF No. 2t at 88) State Farm does not dispute that both policies were valid when
Kelly submittedthe claim. (Mot. Summ. J. 7-8, ECF No. 20.)

On July 16, 2014, State Farm responded to Kelly’s counsel, acknowledging her cla
providing general coverage information, and requesting (1) written authorizatiorabo obt
medical bills and records, earnings and employment information, and any other tidorma
necessary to substantiate Kelly’s claim; (2) a completgdrii questionnaire”; (3) a list of
medical providers; and (4) itemized bills for accideziated treatment. (July 16 Claim Letter,
ECF No. 20-1 at 90-91.) On October 15, 2014, having received no response from Kelly’s
counsel in three months, State Farm sent another letter requesting “any tiaioyoa have
obtained regarding your client’s injuries and treatment.” (October 15 Cletiter, ECF No. 2Q0-

at 101.) Yet another month later, on November 17, 2014, State Farm sent a final informati

[®)

m,

on

request tdelly’s counsel, referencintipe policy contract and the requirement that Kelly provide

State Farm with information necessary to process the claim. (November 17 €tsém ECF
No. 2041 at 103.)
On November 26, 2014, Kelly’s counsel replied to State Farm’s requests, providing

signed Authorization for Release of Information and a list of health care pro\igiets Summ.

J. 9, ECF No. 20pn December 2, 2014, State Farm sent requests for medical records to the
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three hospitals Kelly identified in hestiof health care provider©écember 2 Claim Letters,
ECF No. 20-1 at 110-12.)

The next correspondence between Kelly and State wasysenthree months later on
March 4, 2015, when Kelly’s counsel providetb+the first time since State Farm’s initial
request on July 16, 2014the itemized bills for Kelly’s accidentlated treatmentnd asserted
medical special damages of $19,512(02arch 4 Claim Letter, ECF No. 2Dat 114-15.) In the
same letter, Kelly’s counsel demanded payment of “the full atrmfuvis. Kelly’s uninsured
motorist coverage and excess coverage available to her to settle her bodilglaipar” and
imposed a response deadline of March 20, 20d5.$tate Farm complied with Kelly’s
deadline, and responded on March 20. (March [2ihCLetter, ECF No. 2Q at 117-18.5tate
Farm offered a payment of $3,500 to settle Kelly’s claloh) State Farm also expressed
“concerns regarding the treatments received and whether they are related tatheshole
accident ofKelly’s] pre-existing conditions.” [d.) Accordingly, State Farm requested five yed
of prior medical history for Kelly in order to determine whether “anygxisting injuries or
conditions would have either made her more susceptible to injury or aggravation od telay¢
recovery ....”ld.)

Kelly did not respond to State Farm'’s offer of $3,5005t&de Farnmeiterated the offer
in another lettedatedJune 1, 2015. (Mot. Summ. J. 9, ECF No. 20.) On June 2, 2015, Kelly
counsel replied. (June 2 Claim Letter, ECF No. 20-1 at 122k28)s reply Kelly’s counsel
requested (1) a written explanation of how State Farm determined the valug/af daim; (2)
the name of any doctor or health care provider consulted by State Farm in evaluatiagnthe
(3) identification of any specific prexisting conditions in Kelly’s records that are the basis fq
State Farm’s concerns; and (4) specification of any information in Kelly’s refmrdsg basis

for State Farm’s request for five years of Kelly’s medical histddy) State Farm replied the
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next day. (June 3 Claim Letter, ECF No. 2@t 125-26.)State Farm explained that it had
applied an offset to Kelly’s claim in the amount of $13,720.62, based on worker’'s compen
benefits Kelly received following the accident. State Farm further identifet)IM policy
provisions that granted it the right to apply such offset. State Farm gtemdes! to Kelly’'s
additional questions, identifying Kelly’s history of migraines and stroke as tise ¢ar its
concern, and reiterating its nefed additional medical history to “fully and fairly evaluate”
Kelly’s claim.

On July 7, 2015, Kelly’s counsetplied expressing dissatisfaction with the informatio
provided in State Farm’s letter of JunecBallenging the propriety of the worker’'s compensat
offset, and requesting additional detail regarding how State Farm determinedughef Kelly’'s
claim. (July 7 Claim Letter, ECF No. 20-1 at 12®8-) Kelly’s cownsel also provided Kelly’s
prior medical records “as requested,” and asserted that her aaald¢ed injuries had nothing
to do with any preexisting conditions. This July 7 Claim Letter indicated that Kelly’s medicg
special damages total&@1,201.02. On July 16, 2015, State Farm replied, noting that Kelly
not provided any new information, and as a result, State Farm’s settlemehiaoffieot
changed. (July 16 Claim Letter, ECF No. 2@t 131.)State Farm also noted that Kelly’s
claimed medical@ecial damages had increased from $19,512.02 to $21,201.02 without an
supporting documentation, and requested additional information to substantiategasancr

Kelly’s counsel never responded to State Farm’s July 16 letter. Thereforel-&tate
sent aollow-up letter on August 18, 2015, indicating it had not received additional informa
from Kelly, and including payment of $3,500.

On October 14, 2015, based on the foregoing, Kelly sued State Farm for breach of

contract, Unfair Claims Practices unddRS 686A.310, contractual and tortious breach of the

implied covenant of good faith and fair dealing, and bad faith. State Farm now moves the
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for an order granting summary judgment in its favor with resjpe¢) Unfair Claims Practices

(NRS 686A.310)(2) bad faith (3) contractual breach of the implied covenant of good faith g

fair dealing or, in the alternative, the availability of extoamtractual damages on this claif#)

the availability of attorneys’ fees on Kelly’s exitantractual @dims and (4) punitive damages.
Il SUMMARY JUDGMENT STANDARD

A court must grant summary judgment when “the movant shows that there is no ge
dispute as to any material fact and the movant is entitled to judgment as a nlatiet Béd. R.
Civ. P. 56(a). Material facts are those which may affect the outcome of th&ea8aderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A dispute as to a material fact is genuine if tf
is sufficient evidence for a reasonable jury to return a verdict for the nonmoviggSesetid A
principal purpose of summary judgment is “to isolate and dispose of factually unsupported
claims.” Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).

In determining summary judgment, a court uses a burden-shifting scheme. The mo
party must first satisfy its initial burdef\When the party moving for summary judgment woul
bear the burden of proof at trial, it must come forward with evidence which would drittke i
directed verdict if the evidence went uncontroverted at ti@K.R. Transp. Brokerage Co. v.
Darden Restsinc., 213 F.3d 474, 480 (9th Cir. 200@jtation and internal quotation marks
omitted). In contrast, when the nonmoving party bears the burden of proving the claim or
defense, the moving party can meet its burden in two ways: (1) by presenting evidencéeto
an essential element of the nonmoving party’s case; or (2) by demonstrating tiatrtieving
party failed to make a showing sufficient to establish an element essentialpartiyat case on
which that party will bear the burden of proof &tltr See Celotex Corp477 U.S. at 323-24.

If the moving party fails to meet its initial burden, summary judgment must leddemnd

the court need not consider the nonmoving party’s evid&GesAdickes v. S.H. Kress & Co.
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398 U.S. 144 (1970). If the moving party meets its initial burden, the burden then shifts to
opposing party to establish a genuine issue of materialSaetMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986). To establish the existence of a facipateli the
opposing party need not establish a material issue of fact conclusively iroitsifas sufficient
that “the claimed factual dispute be shown to require a jury or judge to réiselparties’
differing versions of the truth at triall.W.Elec. Serv., Inc. v. Pac. Elec. Contractors As800
F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoving party cannot avoid summary
judgment by relying solely on conclusory allegations unsupported by Sssslaylor v. List
880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposition must go beyond the assertiol
allegations of the pleadings and set forth specific facts by producing competimtoevihat
shows a genuine issue for tri8keeFed. R. Civ. P. 56(elelotex Corp.477 U.S. at 324.

At the summary judgment stage, a court’s function is not to weigh the evidence ang
determine the truth, but to determine whether there is a genuine issue f&efatderson477
U.S. at 249. The evidence of the nonmovant is “to be believddlhjustifiable inferences are
to be drawn in his favorfd. at 255. But if the evidence of the nonmoving party is merely
colorable or is not significantly probative, summary judgment may be gr&deddat 249-50.
Notably, facts are only viewed in the light most favorable to themnoving party where there i
a genuine dispute about those fa8isott v. Harris 550 U.S. 372, 380 (2007). That is, even
where the underlying claim contains a reasonableness test, where a party’s evideneaity/s(
contradicted by the record as a whole that no reasonable jury could believe it,t"shooln not
adopt that version of the facts for purposes of ruling on a motion for summary judgitient.”
1. ANALYSIS

Kelly has failed to oppose or otherwise respond to State Fatotisn for Partial

Summary Judgment, and has therefore presented no admissible evidemggenuine dispute
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of material factKelly’'s failure to respond to the motion does not constituteresent to the
granting of the motiorSeeD. Nev. Local Rule 7-2(d). However, it does permit the Court to
consider the facts presented by State Farm as undisputed for purposes of theSaeffied. R.

Civ. P. 56(€)(2).
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a. NRS 686A.310

Pursuant to the UnfaClaims Practicesct, NRS § 686A.310, an insursraction is

considered an unfair practice if it engages in one or more of the followingiastivit

(a) Misrepresenting to insureds or claimants pertinent facts or insurance policy
provisions relating torey coverage at issue.

(b) Failing to acknowledge and act reasonably promptly upon communications
with respect to claims arising under insurance policies.

(c) Failing to adopt and implement reasonable standards for the prompt
investigation and processid claims arising under insurance policies.

(d) Failing to affirm or deny coverage of claims within a reasonable time after
proof of loss requirements have been completed and submitted by the insured.

(e) Failing to effectuate prompt, fair and equitat®étlements of claims in which
liability of the insurer has become reasonably clear.

(f) Compelling insureds to institute litigation to recover amounts due under an
insurance policy by offering substantially less than the amounts ultimately
recovered in actions brought by such insureds, when the insureds have made
claims for amounts reasonably similar to the amounts ultimately recovered.

(g) Attempting to settle a claim by an insured for less than the amount to which a
reasonable person would have believed he or she was entitled by reference to
written or printed advertising material accompanying or made part of an
application.

(h) Attempting to settle claims on the basis of an application which was altered
without notice to, or knowledge or consent bg tnsured, or the representative,
agent or broker of the insured.

() Failing, upon payment of a claim, to inform insureds or beneficiaries of the
coverage under which payment is made.

() Making known to insureds or claimants a practice of the insurer of appealing
rom arbitration awards in favor of insureds or claimants for the purpose of
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compelling them to accept settlements or compromises less than the amount
awarded in arbitration.

(k) Delaying the investigation or payment of claims by requiring an insured or a
claimant, or the physician of either, to submit a preliminary claim report, and then
requiring the subsequent submission of formal proof of loss forms, both of which
submissions contain substantially the same information.

() Failing to settle claims promptly, where liability has become reasonably clear,
under one portion of the insurance policy coverage in order to influence
settlements under other portions of the insurance policy coverage.

(m) Failing to comply with the provisions of NRS 687B.310 to 687B.390,
inclusive, or 687B.410.

(n) Failing to provide promptly to an insured a reasonable explanation of the basis

in the insurance policy, with respect to the facts ofrteared's claim and the

applicable law, for the denial of the claim or for an offer to settle or compromise

the claim.

(o) Advising an insured or claimant not to seek legal counsel.

(p) Misleading an insured or claimant concerning any applicable stditute

limitations.
Nev. Rev. Stat. 8 686A.310(1). “Unlike a cause of action for bad faith, the provisidNev.
Rev. Stat. § 686A.31@ddress the manner in whian insurer handles an insuredlaim
whether or not the claim is deniédZurich Am. Ins. Co. v. Coeur Rochester, JAQ0 F. Supp.
2d 1223, 1236 (D. Nev. 2010) (quotiBghumacher v. State Farm Fire & Cas. C67 F. Supp.
2d 1090, 1095 (DNev. 2006)).

In her Complaint, Kelly attempts to make a blanket assertion that State Farndvibéat
Unfair Claims Practices Act without indicating which provisions of the AdeStarm allegedly
violated. Additionally, Kelly does not provide any facts in her Complaint that demanatrat
violation of one of the Act’s provisions, nor has she offered aieace of State Farm’s unfair|

practices with respect to this motion

111
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Furthermore, thevidence presenteshowsthatState Farm was prompt to respond to
every communication it received from Kelly. Indeed, State Farm was more diligarmticessing

the claim than Kelly’sown counsel was in pursuing it, sending multiple follow-up

communications when Kelly’s counsel was unresponsive during prolonged periods of timg.

only significant delay in processing the claimat could be attributed to State Fawas a space
of about three months—from December 2, 2014, to March 4, 2015—immediately following
State Farm’s written requests to Kelly’s heal#ineproviders for copies of medical and billing
records. A three-month delay in processing an insurance claimas noreasonable delay tha
violates the Unfair Claims Practices ABee Williams v. Am. Family Mut. Ins. C893 F. App’x
610, 612 (9th Cir. 2014 urich, 720 F. Supp. 2dt 1238. Moreoverthe delay is further justifieq
by the fact that Statéarm had yet to receive important information that it originally requeste
from Kelly's counsel on July 16, 2014ramely, itemized bills for Kelly’s acciden¢lated
treatment. It was on March 4, 2015, at the end of this three-month delay in processing, thg
Kelly’s counsel finally provided the itemized bills. After receiving this infation, State Farm
once again promptly responded with its initial claim settlement offer of $3,500.

The evidence also demonstrates that State Farm acted reasonably inngdbesdaim.
State Farm reviewed the information received from Kelly’snseliand health care providers
andlearned ofa worker's compensation benefit payment in the amount of $13,720.62, whig
according to State Farm’s analysisflected Kelly’s actual medical special damag8se(
Hooker Decl. § 15, ECF No. 28)) State Farm clearly communicated thdtat applied this
offset, and disclosed the exact provisions of the paiantract whickentitled it to apply the
offset, in a letter to Kelly’s cowsel. State Farm further calculated Kelly’s pain and suffering t
fall in the range of $3,500 to $7,000, and made an initial offer of $3,500 to settle the claim

Although Kelly may have been unsatisfied with State Farm’s explanation ah#gsis oher
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claim, “[a]n insurer’s analysis of an insuredtlaim in a letter denying coverage need not
necessarily be framed in the manner that the insured would.pZéeich, 720 F. Supp. 2dt
1237. State Farm’s characterizations of Kelly’s claim in the letter explaining ¢le fm its
$3,500 offerare not misrepresentations of thaigy termsor of pertinent facts relating to
coverage, but rather constitiéate Farm’s analysis of thelgy and the facts pertinent the
claim.

Of course, the basis of this lawsuit is that Kelly believes $3,500 to be an unreasong
settlement. However, Kelly has presented no evidence to support her assertiom plaginent
of $3,500to settle the claimvas unreasonable in light of the circumstances. In fact, State F3
final communications make clear that State Farm was willing to consider ditipiaal
information Kelly wished to submit in order to demonstrate that a greater anhouwthd $e paid.
Kelly’s counsel failed to provide additional information, and failed to respond te Saam’s
letter of July 16, 2015, which reiterated State Farm’s settlement offer. On A8JP116,
having received no response from Kelly, State Farm paid $3,500 on the claim. Included w
payment was a letter stating: “This payment should be considered an advance without
prejudicing your client’s right to receive a higher amount in the future through cedtinu
negotiations.” (August 18 Claim Letter, ECF No. 20-1 at 133-£3dspite State Farmjzayment
of the claim and itsontinued willingness to negotiate and consider any additional informati
Kelly offered, Kelly halted communications with State Farm, and dptétk this lawsuit.

Kelly has presented no evidence of unfair claims practices, and the Courtdirals
Accordingly, the Court will grant summary judgment for State Farm on Kelly’sisecause of
action for violations of NRS 686A.310.

b. Bad Faith

Where an insurer fails to deal fairly and in good faith with its insured by refusing
without proper cause to compensate its insured for a loss covered by the policy
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such conduct may give rise to a cause of action in tort for breach of an implied

covenant of good faith and fair dealing. The duty violated arises not from the

terms of the insurance contract but is a duty imposed by law, the violation of

which is a tort.
U. S. Fid. & Guar. Co. v. Peterspb40 P.2d 1070, 1071 (Nev. 197%here this implied
covenant of good faith and fair dealing arises under the common law, and not the insuran
contract, “[a] violation of the covenant gives rise to a faatthtort claim.” Allstate Ins. Co. v.
Miller, 212 P.3d 318, 324 (Nev. 200%ccadingly, in the insurance context, a claim for
tortious breach of the implied covenant of good faith and fair desl@aglaim for bad faithSee
Pioneer Chlor Alkali Co. v. Nat’l Union Fire Ins. Co. of Pittsbur@63 F. Supp. 1237, 1242 (O
Nev. 1994);Sherwin v. Infinity Auto Ins. CaNo. 2:11€V-00043-APG, 2013 WL 5918312, at
*3 (D. Nev. Oct. 31, 2013pff'd, 639 F. App’x 466 (9th Cir. 2016). Therefore, Kelly’s fourth
and fifth causes of action are in reality a single claim, based on the sindldésgs of
insurance bad faith.

To prove a claim of insurance bad faith, giaintiff must establiskhat the insurer
denied the insured’s claim, without any reasonable basis, and with “knowledge anessart
the lack of any reasonable basis to deny coverageijtol reckless disregard as to the
unreasonableness of the deni&chumacherd67 F. Supp. 2d at 1098ce also Powers v.
United Servs. Auto. Ass'862 P.2d 596, 604 (Nev. 1998pinion modified on denial of reh/g
979 P.2d 1286 (1999). No insurance bad faith claim lies where the insurer has a reasasal]
for challenging a clainSeeMiller, 212 P.3d at 324 Because the key to a bad faith claim is
whether denial of a claim was reasonable, a bad faith claim should be dismissed orysumn
judgment if the defendd demonstrates that there wagyenuine dispute as to coverage.”
Feldman v. Allstate Ins. Cd322 F.3d 660, 669 (9th Cir. 2003).

I
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State Farm has demonstrated a genuine dispute as to coverage. State Farm asser
applied an offset basexh the amount of worker’'s compensation benefits already received
Kelly, which benefits covered the full amount of Kelly’s mediispecial damages. Accordingly
the $3,500 offer from State Farm covered only Kelly’s estimated pain and sufféelhghas
offeredno evidenceén response. Therefore, there is no evidencipport a finding thebtate
Farm lacked aeasonable basie tleny coverage, or that State F&mew itlacked a reasonableg
basis to deny coverage

Accordingly, the Court will grant summary judgment for State Farm on Kellgis of
insurance bad faith, which will dispose of both the fourthfédtidcauses of acionin Kelly’s
complaint.

c. Breach of the Implied Covenant of Good Faith and Fair Dealing

A covenant of good faith and fair dealing is implied in every contract under Nevada
Hilton Hotels Corp. v. Butch Lewis Prods., In@08 P.2d 919, 922 (Nev. 19913V hen one
party performs a contract in a manner that is unfaithful to the purpose of the camdréu a
justified expectations of the other party are thus denied, damages may be awairstdtssy
party who does not act in good fafthd. at 923. ‘Reaonable expectations are to be determin
by the various factors and special circumstances that shape these expeckdions.” Jordan
900 P.2d 335, 338 (Nev. 199&jtation omitted) A breach of the covenant occurs “[w]here th
terms of a contractra literally complied with but one party to the contract deliberately
contravenes the intention@spirit of the contract . . . Hilton, 808 P.2d at 923. Therefore, on
a party to a valid contract can be liable &doreach of the implied covena®ee id.

It is undisputed that a valid contract existed between Kelly and State Farm. étpagev
shown aboveKelly has failed to present any eviderafalelay, unreasonablenessbad faith.

There is no evidence that State Farm deliberately contravenadehtgon or spirit of the
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contract. Indeed, State Farm directed Kelly to specific prossadthe policy contract that gav
State Farm the right to apply the contested offset.

Accordingly, the Court will grant summary judgment in favor of State Ferikelly’s
third cause of action for breach of the implied covenant of good faith and fair dealing.

d. Attorneys’ Fees

Because the Cougrrantssummary judgment for State Farm on Kelly’s second, fourth,

and fifth causes of action, it need not address &&ateis argument that Kelly is not entitled to
attorneys’ fees on her extcantractual claims.
e. Punitive Damages

The remaining issui@ State Farm’s motion is Kelly’s claifior punitive damages. The
prayer for punitive damages is not a separate causéiah.aRather, the Court musimply
examine whether this measure of damages is available Ketigs surviving claim for breach
of contract. In Nevada, punitive damages may be awarded in an action “not arising from
contract, where it is proven by cleardaconvincing evidence that the defendant has been gu
of oppression, fraud or malice, express or implied....” Raw. Stat. § 42.005(1). An ordinary
breach of contract claim will not support punitive damages under the s@tett.Am. Ins. Co.
v. Gen. Builders, In¢934 P.2d 257, 263 (Nev.1997). Therefore, tbar€grants summary
judgment for State Farm with respect to punitive damages, firdimgmatter of lashat Kelly
is not entitled to punitive damages on her only remaining claioneafch of contract
111
111
111
111

111

130f 14

11%

ity




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

CONCLUSION

IT ISHEREBY ORDEREDhatState Farm’s Motion for Partial Summary Judgn{&@F

No. 20 is GRANTED.

IT 1S SO ORDERED.

District Judge
DATED: This 8th day of December, 2016.
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