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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

* k% %

ALLSTATE INSURANCE COMPANY, Case No2:15¢v-02265-MMD-CWH
et al,

Plaintiffs, ORDER
V.
MARJORIE BELSKY, MD, et al.,

Defendang.

Presently before the courtpgaintiff Allstate Insurance Company, Allstate Property &
Casualty Insurance Company, Allstate Indemnity Company, asstafdlFire & Casualty
Insurance Companyi&ollectively referred to as “plaintiffs'notion to compel (ECF No. 342),
filed on August 27, 2018. (A redacted version of the motion to compel is docketed at ECF
382.) Defendants Marjorie Belsky, MMario TarquinoMarjorie Belsky MD, Inc. Mario
Tarquino, MD, Inc(collectively referredo as “defendants”) filed a response (ECF No. 366) o
September 21, 2018on-party Nevada State Board of Medical Examiners’ (“the Board”) fileq
response (ECF No. 372) on September 24, 2018. Plaintiffs filed a reply (ECF No. 379) on
October 5, 2018.

Also before the court is ngmarty Nevada State Board of Medical Examiners’ (“the
Board”) motion to quash (ECF No. 364), filed on September 21, 2018. Pl&iigitfa response
(ECF No. 380) on October 5, 2018. The Board filed a reply (ECF No. 385) on October 19,

Also before the court is defendants’ counter motion for protective order (BCB6N),
filed on September 21, 2018. Plaintiffs filed a response (ECF No. 378) on October 5, 2018
Defendants filed a reply (ECF No. 386) on October 19, 2018.

Also before the coudredefendantsmotionsto seal (ECF Ne. 368, 387), filed on
September 21, 2018 and October 19, 2018.
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. BACKGROUND

The underlyingaction arisesut of plaintiffs’ allegationghat defendants Majorie Belsky,
MD, Mario Tarquino, MD, and the corporation Integrated Pain Specialists engaged in
racketeering, conspiracy and fraud. (Compl. (ECF No. 1).) Plaiatiffge that defendants
inflated billing records when treating patients with personal injury claims sep&iymgent from
plaintiffs. (d.) Plaintiffsallege that defendantsensubmitedthe inflatedstatements to settle
insurance claims.Id.)

According to paintiffs, in January of 201@h)e Boardbeganan investigation into
defendants based on allegations similahts action (Mot. to Compel (ECF No. 342).)
Plaintiffs also allege that in the course of the Board'’s investigation, theel Badered both

defendants and plaintiffs to produce billing records for 15 patiefttg. 16 October of 2016,

plaintiffs issued a subpoena to the Board to produce documents pertaining to the investigation o

defendants. Id.) The Board contested the subpoena on the basis that the information soug
protected fom disclosure by statutdld.; Resp. (ECF No. 366).) Ultimately, plaintiffs withdrev
the subpoena. (Mot. to Compel (ECF No. 342).)

In July of 2018, plaintiffs issued a second subpoena to the Board, requesting any
documentslefendantgrovided to the Board ariBbard’sentireinvestigatiorfile. (Id.) During a
telephonic meet and confeetween the Board and plaintiffs, the Board maintained that the
requested documents are confidential under Nevada Revised Statute 630.386(#Plai(tiff
now moves to compel the Board to prodtleedocuments requested in the subpoena. (Mot. t(
Compel (ECF No. 342).pefendants respond opposing the motion to compel and counter-m
for a protective order. (Resp. (ECF No. 366); Mot. for Protective Order (ECF No. 3&8).)
Board also opposes the motion to compel and moves for a motion to quash, or in the altern
protective order. (Resp. (372); Mot. to Quash (ECF No. 364).)
. MOTION TO COMPEL

Under Rule 26 of the Federal Rules of Procedure,

Parties may obtain discovery regarding any nonprivileged matter thagvamel
to any party's claim or defense and proportional to the needs of the case,
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considering the importance of the issues at stake in the action, the amount in
controversy, the ptes' relative access to relevant information, the parties’
resources, the importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its likely benefit.
Information within this scope of discovery need not be admissible in evidence to

be discoverable.

Fed. R. Civ. P. 26(b)(1).

The court has broad discretion in controlling discove3ge Little v. Seatt|&63 F.2d

681, 685 (9th Cir. 1988). Discovery should proceed with minimal involvement from the coupt.

See Cardoza v. Bloomin’ Brands, Int41 F. Supp. 3d 1137, 1145 (D. Nev. 2015) (citing
F.D.I.C. v. Butcherl116 F.R.D. 196, 203 (E.D. Tenn. 1986\Vhen attempts to resolve
discovery disputes without judicial intervention are unsuccessful, a party may onovapel
discovery. See generallffed. R. Civ. P. 37(a). The party compelling discovery has the burdé
demonstrate that theformation sought is permissible under Rule Z&laco v. ASIC Advantage
Simplified Pension Plar801 F.R.D. 431, 434 (N.D. Cal. 2014). Thereafter, the burden shifts
the opposing party to demonstrate that discovery should be prohililteble & Computer
Tech., Inc. v. Lockheed Saunders, ,1a@5 F.R.D. 646, 650 (C.D. Cal. 1997).

Plaintiffs move to compel documents from B@ards investigation of defendants,
arguing that the documerdaseboth relevant and discoverabladditionally, plaintiffs argue that
the Board erroneously objects to produdingdocuments undédevadadaw, and that the recordy
are subject to disclosure undémited States v. CapenérThe Boardand defendantsespond that
the investigative file is protected from disclosure urdevada lawand that the statute in
guestion providethe Board with deliberative process privilegehe Boardand defendants also
contend thaCapenelis inapplicable to the instant case. Plaintiffs reply that the confidentialit
the Nevadatatute is limited and naibsolute.

As stated in Rule 26, parties may only obtain discovery on non-privileged matters. H

R. Civ. P. 26(b)(1). The Board and defendants both argue that the requestedrde@re

1 United States v. Capenet006 WL 8429884, at *1-2 (D. Nev 2006).
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subject to privilege. Thus, the court must first determine whether the investigatise
privileged material.

As a preliminary matter, the court notes that it retains jurisdiction over thiscdlse o
basis of diversity. In diversity actions, the court apgNesada state substantive la®eeVestar
Dev. II, LLC v. Gen. Dynamics Cor49 F.3d 958, 960 (9th Cir. 2001). Accordingly, this col
is bound by decisions from Nevada’'s highest co8de id(“In the absence of such a degaisia
federal court must predict how the highest state court would decide the issumigsmgdiate
appellate court decisions, decisions from other jurisdictions, statutesetseand restatements
as guidance.”).

A. Nevada Medical Practice Act

Under the Nevada Public Records Act, public records of a government entity act sul
to inspection by any person, unless provided otherwise by st&eaahev. Rev. St. §
239.010(1). Among the statutes subject to the public recexdsptionprovisionis the Nevada
Medical Practices ActSee id.see alsd\Nev. Rev. St. § 630.336/cKay v. Bd. of Cty. Comm’rs
of Douglas Cty.746 P.2d 124, 125 (1987) (“When the legislature intends to make exception
the rule of publicity, its does specificallyby statute’) (emphasis in original).

Section 630.336 of thdevada Medical Practices Astates that:

Except as otherwise provided in subsection 3 or 4, all applications for a license to
practice medicine, perfusion or respiratory care, any chailgdfy the Board,
financial records of the Board, formal hearings on any charges heard byatte B

or a panel selected by the Board, records of such hearings and any order or
decision of the Board or panel must be open to the public.

Nev. Rev. St. § 630.336(2). Subsection fetates that

Except as otherwise provided in subsection 5 and NRS 239.0115, a complaint
filed with the Board pursuant to NRS 630.307, all documents and other
information filed with the complaint and all documents and other information
compiled as a result of an investigation conducted to determine whether to initiate
disciplinary action are confidential.
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Id. 8 630.336(4). Subsectidive states that

The formal complaint or other document filed by the Board to initissteplinary
action and all documents and information considered by the Board when
determining whether to impose discipline are public records.

Id. 8 630.336(5). Lastly, Subsectisix states that this “section does not prevent or prohibit the

Board fromcommunicating or cooperating with any other licensing board or agency or any
agency which is investigating a licensee, including a law enforcement ageédc§ 630.336(6).
Here,it is undisputed that Nevada Revised Statute 8 630.336 controls any such disc
of the withheld record. While subsection two of the statute includes a generaigoravigvor
of publicity, subsection four expressly deems confidential any documentd edrfrpm an
investigation. 8§ 630.336(2)&(4). The Board concedesagstigationoccurred but the Board
closed the investigation without formal action. (Resp. (ECF No. 366katmlsEealed Ex.
(ECF No. 369-2) at 2; Sealed Ex. (ECF No. 3%t 2;see alsdViot. to Quash (ECF No. 364) al
2-3.) As a resulttheBoard filed no formal complaint nor documeatinitiate disciplinary
action. The documents that plaintiffs request are those compiled by the Board in the caigrse
investigation intadefendants. The requested documents are thus subject to the roiefigt
provisions in Section 630.336(4).
Plaintiffs nextargue that the confidentiality provisions in the statute are not absolute,

stated inCapener See2006 WL 8429884 (D. Nev 2006)However, the court finds that this casq

is distinguishablerbm the circumstances @apener.2006 WL 8429884, at *1-2 (D. Nev 2006).

In Capener this court denied the Board’s motion to quash a criminal defendant’s subpoena
the Board to produce documents related to an investigation. 2006 WL 8429884, at *1-2 (D
2006). There, the Board argued that the documents were confidential under Section 630.3
the Nevada Revised Statutdd. at *2. The court, relying on subsection 5 and subsection 6 0
the Nevada statute, stated that confidentiality is nedlabte and ordered the Board to comply

with the subpoena, and ensured that any produced documents would remain confidential p

to the court’s protective ordetd.
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The requesting party i@apeneiis a criminal defendant that subpoenaed the documen
aid in his defenseSee3:05<cr-00114RCJIRAM (Indictment (ECF No. 1); Resp. (ECF No.
104).). Criminal defendants have a constitutional right to obtain documents to aid in their
defense.SeeU.S. Const. amend. Véee also U.S. v. Nixpd18 U.S. 683 (1974). In contrast,
this case is a civil case and plaintiffs have not demonstrated that the documamnis ameehtal
to a constitutional right. Second, the courCapenerissued the subpoena pursuant to Rule 17
the Federal Rules of Criminal Pexture and not Rule 45 of the Federal Rules of Civil Procedt
See3:05<¢r-00114RCJIRAM (Order (ECF No. 79).) Thus, the court is not persuaded that
Capenetis applicable to the instant case. The court further finds that the investifijatisn
confidential pursuant thlevada Revised Statute680.3364).

B. Deliberative Process Privilege

Plaintiffs next argue that the court’s protective order (ECF No. 49) would undoubted|
extend to the confidential information contained in the investigative ({iMat. to Compel (ECF
No. 342) at 13.) However, the Board and defendants argue that confidentiality prowviglens
statute create deliberate process privilege. Defendants also argue thatetttesprotder is
insufficient to protect the investigati file. SeeReply (ECF No. 386).) Further, the Board
contends that the file cannot be produbedause of privilege, even subjechatprotective order.
(Mot. to Quash (ECF No. 364) at 6.) The court will now determine whether the confidential
provision in Nevada Revised Statute § 630.336(4) creates deliberative process privilege.

Deliberative process privilege “provide[s] protection to the deliberatidedanision
making processes of the executive brandbldrk Cty. Sch. Dist. v. Las Vegas Review-Joyrnal
429 P.3d 313, 318 (2018)ifing DR Partners v. Bd. of Cty. Comm’rs of Clark C&/P.3d 465,
468 (2000). The privilege applies when the “withheld records are both predecisahal an
deliberative.” Reno Newspapers, Inc. v. Gibbp#66 P.3d 623, 627 (2011Rpocuments are
“predecisional” when they contribute to an agency policy or decisioR. Partners 6 P.3d at
469. Documents areléliberativé when they consist of the opinions, advice, or any
recommendations about agency polices or decisilshsThe existence of such a privilege is

narrowly interpreted and applie@R Partners 6 P.3d at 468There is a presumption that all
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government documents are subject to disclosGibbons 266 P.3d at 628The Nevada agency
contesting disclosure has the burden to overcome the presuntigtiapreponderance of the
evidence and demonstratiat the records amnfidential orestablish théexistence of privilege
based upon confehtiality.” DR Partners6 P.3d at 468&ee alsdsibbons 266 P.3d at 628In
the absence ofstatute expressly declaring that a record is confidential, limitations to diselog
must be resolved by a “broad balancing of the intere§&ghbons 266 P.3d at 62&ee also
Donrey of Nevada v. Bradsha®8 P.2d 144 (199@)In the absence of an abate privilege
created by statute, the application of privilege is subject to a balancing test.”)

Here the documents requested are both predecisonal and deliberative. The Board

compiled the documents in the course of investigating defendants. The informationrwas th

1%

reviewed athe Board'segularly scheduled meeting, where it was determined that there “was
reasonable basis for filing a complaint.” (Mot. to Quash (ECF No. 364) at 2.) Asitsiatiows
that the information in the filserved as the basig abstainfrom formal action. Further, the

Nevada statute pertaining to tbenfidentialityof investigative documents is unequivocalll

no

documents and other information compiled as a result of an investigation conducted tmdeterm

whetherto initiate disciplinary action are confidentialNev. Rev. St. § 630.336(4). Given that
the statute has expressly provided that the disputed records are confident@lytimeed not
conduct a balancing test to resolve the issue of discloSa&Gibbons 266 P.3d at 628.
Therefore, the court finds that the Board need not disclose the investigatias flhedocuments
aresubject tadeliberative process privilegeotection. The court therefore denpaintiffs’
motion to compel.

1. MOTION TO QUASH AND MOTIONS FOR PROTECTIVE ORDER

The Board also moves to quash the Rule 45 subpoena, and both defendants and the

move for protective ordergGiven that the investigative file is protected by deliberative process

privilege, the court finds good cause to issue a protective of#efed. R. Civ. P. 3a)(5)(B)

(“If the motion[to compel] is denied, the court may issue any protective order authorized under

Rule 26(c)"); Fed. R. Civ. P. 26(c)(1) (“The court may, for good cause, issue an order to prgtect.

party or person from annoyance, embarrassment, oppression, or undue burden or gxqenseg.’

Pager of 9

’



© 00O N o o A W N P

N N N N N DN N NN R B RB R R R R R R
o ~N O ;0N DO N RO OO 00 N oYy 10N 0O O NE-R O

also Phillips v. Gen. Motors Corp307 F.3d 1206, 1211 (9th Cir. 20q2iting Seattle Times Co.
v. Rhinehart, 467 U.S. 20, 38 (1984)) (the law confers “broad discretion on the trial court to
decide when a protective order is appropriate and what degree of protectounrescé). In

light of the fact that the plaintiffs motion to compel is denied, the @swigrants the Board’s
motion to quash.

V. MOTIONSTO SEAL

Defendants move for leave to file under seal exhibits in support of their response to
plaintiffs motion to compel and exhibits submitted in reply to their countermotiondteqgbive
order. (Mot. to Seal (ECF Nos. 368, 387).) Generally, the public has a right to inspect and
judicial records.Kamakana v. City & Cnty. of Honolyld47 F.3d 1172, 1178 (9th Cir. 2006).
Such records are presumptively publicly accessilile.Consequently, a party seeking to seal g
judicial record “bears the burden of overcoming this strong presumptionat 1179-80.
However, non-dispositive motions are not subject to the same strong presumptions given t(
dispositive motionsld. at 180. The good cause standard is sufficieae#d discovery material
attached to non-dispositive motionisl. at 1180.

Here, defendants move to seal exhibits that contain communications betweenrthe Bq
and defendants, and a summary of plaintiffs correspondence with the Board. Defenglagat
that these communications relate to the Board’s investigation of defeatanse therefore
confidential by Nevada StatuteThe court will therefore grant defendants’ motions to seal.
V. CONCLUSION

IT IS SO ORDEREDNhat plaintiffs’ motion to compel (ECF No. 342)D&NIED.

IT IS FURTHER ORDERB that theBoard’s motion to quash (ECF No. 36¢)
GRANTED.

IT IS FURTHER ORDERB thatdefendants’ counter motion for protective order (ECH
No. 367)is GRANTED

2 Nevada Revised Statute § 630.336 provides, in relevant partathdd¢uments and other information
compiled as a result of an investigation conducted to determine whethéiate disciplinary action are
confidential’
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IT IS FURTHER ORDEREDthat defendants’ motions to seal (ECF Nos. 368, 386Y)
GRANTED.

DATED: March8, 2019 C\/\q ! f{>\/

C.W. HOFFMAN \ JR.
UNITED STATESMAGI$TRATE JUDGE
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