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UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

FEDERAL DEPOSIT INSURANCE

CORPORATION as Receiver for AMTRUST

BANK,
Plaintiff,
VS.

NEVADA TITLE COMPANY, a Nevada
corporation,

Defendants.

CASE NO. 2:15-cv-02283-RFB-VCF

STIPULATED PROTECTIVE ORDER

This Stipulated Protective Order (“Protective Order”) is submitted by Plain

FEDERAL DEPOSIT INSURANCE CORPORADN as Receiver for AMTRUST BANK

2407501 (8408-7)

Page 1 of 13

Dockets.Justia.c

44

[iff,



https://dockets.justia.com/docket/nevada/nvdce/2:2015cv02283/111957/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/2:2015cv02283/111957/44/
https://dockets.justia.com/

LasVegas, Nevada 89145
Tel: (702) 362-7800/ Fax: (702) 362-9472

KOLESAR & LEATHAM
400 South Rampart Boulevard, Suite 400

© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N o 0N WwN B O

(“FDIC-R” or “Plaintiff”), and DefendantNEVADA TITLE COMPANY (“NEVADA TITLE”

or Defendant”) (collectively the “Parties”).

RECITALS

WHEREAS on December 4, 2009, the Office of TBupervision closed AmTrust Bank

(“AmTrust” or the “Bank”) and appointed ¢h FDIC as Receiver pursuant to 12 U.S.C.

88 1464(d)(2)(A) and 1821(c)(5);

WHEREAS, on December 2, 2015, the FDICHRd an action in the United States

District Court for the District of Nevad&ase No. 2:15-cv-02283-RFB-VCF (the “Action”)
against Defendant seeking dama@e “FDIC-R Claims”); and

WHEREAS, this case necessarily involvesmftdential bank informi@gon and personally
identifiable information of borrowers thare confidential and generally protected fro
disclosure under FDIC ruleand regulation (12 C.F.R. 8808 and 309), the financial ang
information privacy provisions of the Graham-Leach-Bliley Act (15 U.S.C. 86&80%(.), the
Right to Financial Privacy Act, (12 U.S.C. 34@(t,seq.), the Privacy Act (5 U.S.C. § 552a
and/or the laws of the State of Nevada or otieeleral or state laws, and in anticipation (
producing or otherwise revealing other such doents, jointly submit this Protective Order
which shall govern the productiomé treatment of confidential material (as defined herein)
this Action.

Accordingly, pursuant to Rule 26(c), FeddRales of Civil Procedure, it is hereby:

ORDERED and ADJUDGED thdhis Protective Order sHajovern the production and

handling of information exchanged by both the iBarand by third parties in these proceedin
as follows:
1. Purpose. This Protective Order is emgel for the purpose of the Partie

exchanging confidential documengsd information in connectiowith this litigation. This

Protective Order also shall apply to and govwbmproduction of confidential documents by thir
parties in connection with the litigation. d&HProtective Order imecessary because som
documents produced hereunder contain informgirotected from disclosure by law, including

private and protected financiedformation about consumersu@h as protected by the Gramm
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Leach-Bliley Act (Pub L 106-102and its implementing regulatis) (“Non-Party Borrower
Information”), confidential regulatory inforrtian, proprietary work product, or commercially
sensitive information, disclosure of which coulduk in violation of law,or harm to individual
consumers, third parties, or the Parties.

2. Definition of Confidential Material. For purposes of this Protective Orde
“Confidential Material” shall rean certain documents, records, and information compose
stored in written, electronic, digital, or anyher medium, provided byng Party or third party
pursuant to this Protective Order, and to amprmation identifying any names, addresse
account information, personal information (such asat@ecurity number, date of birth, and an
other personal identification infimation) recognized by law as, or required to be maintained

confidential, incluéhg, without limitation, the following:

@) Regulatory: Confidential Material related in any way to the
regulation or supervision of the Bank, in whatever form, whether preliminary or
final, including reports of examinatiaor inspection, regulaty correspondence,
reports, orders, memoranda, or agreements by, from or with the FDIC in its
corporate capacity, or any other fedeoal state regulatonauthority, and any
documents containing conédtial information obtained from any documents and
records related to the supervision wmgulation of the Bank. The Parties
understand and agree tha¢ tlelease of such regulatory information may require
approval from independent governmeagencies, and that no regulatory
documents, however obtained, will be thsed to third parties not covered by
this Protective Order.

(b) Statutory:  Confidential Material includes documents that are
confidential pursuant tdghe Freedom of Information Act, 5 U.S.C. 8552, 12
C.F.R. Part 309, the laws of the State of Nevada, or any other applicable federal
or state laws.

(c) Bank and Bank Customers. Confidential Material related to the
Bank, its customers, any trading camg involved in placing orders for
commodities futures or options, or any atkatity, including Automated Clearing
House items or transactions, chargebacks, merchant processing, bank account
information, signature cards, bank stagens, general ledger entries, deposit or
reserve information, commodity thiag statements, loans and lending
transactions, loan applications, financial statements and credit reports, business
and personal state and federal inconxeféams, correspondence, and related loan
documentation relating to any extension @kdit or loan to any borrower.
Examples of “Confidential Material,” without limitation, include documents
containing a customer's account nuemb credit card number, personal
identification number, account balancefpimnation relating to a deposit account,
loan, or borrower relationship and loarphgation materials, and documents or
information that contain the customer’'s name, address, social security humber,
date of birth or other siilar identifying information.
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(d) Receivership. Confidential Material related to the receivership of
the Bank, including any information on loss or estimates of such loss on the
Bank’s assets not publicly avable. Notwitlstanding the provisions of paragraph
6(a) - (j), no such Confidential Materialadhbe disclosed to any person or entity
known to have any current or prospectivierast in such assets, whether or not
that person or entity would otherwise be allowed access to documents and
information under the terms of this Reotive Order. This subparagraph (d),
however, does not prevent such documendtm being shared with experts or
others listed in pagraphs 6(a) - (i).

(e)  Third Parties. Confidential Material produced by independent
contractors, outside accountsuor auditors, or other gties or individuals who
performed work for the Bank.

Notwithstanding the foregoing paragraphs (a) -rfe)Party is estopped or any way prevented
from later challenging the confideality designation of any document.

3. Confidential Designation and Treatment of Confidential Material. Documents
provided by any Party othird party pursuant to this Protective Order that are deemed
denominated by any Party or produgithird party as “Confidentialpursuant to this Protective
Order shall be deemed to be Confidential Material, unless and until that designati
challenged pursuant to paragraph 4, below. idenfial Material may be designated as such
affixing to the material the legend “ConfidentialThe failure to designate any documents wi
such legend shall not constitiwewaiver by any Party or prodag third party of the right to
assert that such documents @mtprotected Confidential Materialin the event that any Party
or third party produces Confidential Material mout designating it as sh, the producing Party
or third party may notify the oeiving Parties thathe documents or information should hay
been designated Confidential Material, and the Parties will treat the documents as Confi
Material under this Protective Order. Confidential Material shall only mean and shall be lin
to the documents produced in this Action marketh a Bates Stamp number. In the event

Party obtains a duplde copy of a document produced isativery in this litigation from a

publicly available source, the Party acquiring doeument shall not be required to comply with

the terms of this Order regangj the use of the dupéite document, and thuese of such duplicate

document shall not be subjectttee provisions of the Order.
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4. Challenge of Confidentiality Designation. A Party shall not be obligated tc
challenge the propriety of a dgsation of confidentiality at theme made, and a failure to do s
shall not preclude a subsequenalidnge thereto. In the eventathany Party disagrees at an
stage of these proceedings with the confiddity designation by the pducing Party or third
party, the Parties shall first confand/or seek appropriate religbm the Court in which this
Action is pending. The challenged designation dimlinaintained and shall remain in full forc
and effect pending the Court’s detémation on the challenged designation.

5. Non-disclosure of Confidential Material. All Confidential Material provided
pursuant to this Protective Order is provided solely and exclusively for purposes of litigatin
Action. Absent further written agreement betwele@ Parties or furthezourt order, all such
materials shall be maintained confidential pursuant to this Protective Order and shall 1
disclosed, discussed, or in any way divulgedaty person for any other purpose, except
permitted under this Protective Order.

6. Exceptions to Non-disclosure. The Parties agree that the Confidential Mater
shall be used only to investigatanalyze, litigate, and resolve this Action. The Parties n
disclose Confidential Material received pursuanthis Protective Order to the following person
or entities, provided that each person or entigguired to do so, complies with paragraph

below:

@) counsel signing thiBrotective Order (togleer with any employees
of counsel) engaged by any Party to assisparticipate in the evaluation and
resolution of the FDIC-R Claims;

(b) vendors, consulting experts, testifying experts and consultants
engaged by any Party to agsor participate in thénvestigation, analysis and
defense of the FDIC-R Claims;

(c) any potential insurer and poteitinsurer's counsel. A potential
insurer may disclose Confidential Material to any of the insurer's reinsurers,
regulators, auditors, or leér entities to whom thensurer may be required to
respond or report to in therdinary course of buséss regarding the subject
matter of the FDIC-R Claim®ach of which are exempt from the requirements of
paragraph 7 but only so long as such persons or entities are already subject to
confidentiality obligations that are subsially similar to those set forth in this
Order;

(d) the individual Defendant in this Action;

(e) other Bank officers, directorsiployees, independent contractors,
or outside accountants or auditarko performed work for the Bank;
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)] FDIC (in any of its capacitiepersonnel, including, but not limited
to, its Chairman, Board of Directors, attorneys, investigators, senior executives,
and others) conducting,assisting, monitoring, reviewing, or making
determinations with regard or relatiedthe FDIC-R Claims, or the Action;

(9) any witness or third party otacted by counsel for a party to
investigate this case, whether such witr@sthird party will or will not testify at
trial or in deposition, in this Actionprovided, however, that no disclosure of
Confidential Material to such personsalitbe made unless and until the witness
or third party has executed the agreement to maintain confidentiality;

(h) Court officials involved in thiAction including court reporters,
certified translators or interpreters, aoither Court personnels are necessarily
incident to the conduct of discovery, the @egtion for the triabr the trial itself;
and

) officers, employees, representatives, and agents of the Party that

produced the Confidential Material may see any and all Confidential Material
produced by that Party.

In no event shall any Confidential Material be disclosed to any party, by consent ar by

identification in the foregoing dt, without such person first Viag executed the appropriate

acknowledgments and agreements required hefdotwithstanding this paragraph 6, Materia
that is Confidential pursuant fearagraph 2(d) shall not besdiosed to any person or entity
known by Defendant to have any interest in Baskets, whether or nttat person or entity
would otherwise be allowed access to documents and information under the terms of th
Protective Order, without se@lg and obtaining the permissiohthe Court in this Action.

7. Protective Order Certificate. Confidential Material may only be disclosed to
persons or entities identified in subparagraphs) 6( (). Persons oentities identified in
subparagraphs 6(c) (with counsgning for any potential insurand counsel's own law firm),

6(b), (d), (e), and (g) must sign a written Agment to Maintain Corfentiality, in the form

attached as Attachment A. The Parties shall ledlegf their respective Agreements to Maintain
Confidentiality containing original signatures.
8. Demands by Others for Confidential Materials. If any other person or entity

demands, by subpoena or othatticial process, or by operatiof law production of documents
produced and marked as Confidehgarsuant to this Protective Order, the Party receiving such
demand shall promptly notify the producing Partythord party of such demand. At its option,

the producing Party or third party may electctallenge the demand and assert any applicable

2407501 (8408-7) Page 6 of 13




© 00 N o o b~ w N Pk

e e N e S T
o o A W N LB O

400 South Rampart Boulevard, Suite 400
LasVegas, Nevada 89145
Tel: (702) 362-7800 / Fax: (702) 362-9472

KOLESAR & LEATHAM

N N N N N D N NN DN P P
0o N o o b~ W N P O ©o 00 N

protections. The objecting Party tird party shall notify the other Parties hereto and issuing
court or tribunal of its challenges required by law, the subpoenapther judicial process. The
burden of proving that Confidentidaterial is entitled to protection from disclosure shall be
with the Party or third party making the claifiVhen such a challenge is made, the Party who
received the demand shall nobgduce any Confidential Materiat the absence of consent by
the producing Party or third party or an ardey the issuing court or tribunal compelling

production.

9. No Waiver of Objectionsto Use; Filing Under Seal. The Parties hereto shall not
contend or assert that a Pastyroduction of Confidential Material pursuant to this Protective
Order in any way acts as a waiver of any ipgge, work product doctne, or discovery or
evidentiary objections by the prodng Party, or otherwise entitlése receiving Pdy to obtain
or use Confidential Material in a manner contréythis Protective Order. In the event any
party, who has designated a document (thesignating Party”) as Confidential Material
pursuant to this Order, wishes to file under skalConfidential Materiathe Designating Party
shall first consult with the Non-Designating rBato determine whether agreement may be
reached on an informal basis. After consultvith the Non-Designating Party, the Designating

Party shall file a motion with the Court demtrating good cause for theealing with a request

that the Confidential Material bfided under seal pursuant too@t rules and remain under sea
until such time as the Court orders otherwis€he Court will thendetermine whether the
document should be filed under seal and enteapropriate order. In the event a Non-
Designating Party wants to includea court filing ConfidentiaMaterial, which will not be the
subject of a motion by the Nddesignating Party seeking theo@t's permission to file the
document under seal, the Non-Designating Party miust the Designating Party at least three
days advance notice to allowettDesignating Party to filds own motion seeking a Court
determination of whether the document shdwddfiled under seal. EhNon-Designating Party
must not file the ConfidentiaMaterial with the Court uil the Court has ruled upon the
Designating Party’s motion to file under seal. the event the Designating Party fails to file ja

motion to seal within three days after notification by the Non-Designating Party of its intent tc
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file Confidential Material, the Non-Designatifgarty shall not then be required to file the

Confidential Material under sealAny Confidential Mgerial filed under seadhall remain under
seal until such time as the Court orders otherwise.

10. Reservation of Rights. Nothing in this Protective Order confers upon the Part

any further right or access to documentsirdormation not provided by the other Parties

including but not limited to angocuments a Party d¢hird party withholdson the basis of any
applicable privilege or immunity, regardless whether such withheld document(s) ma

otherwise qualify as Confidential Material ifqoluced rather than withheld. With respect

Confidential Material produced, each Party reseitaesights under this Protective Order, and

otherwise under law. Any documentghheld on this basis or any other basis must be identif
on a privilege log to be provideby the Party or third partysserting the privilege or other
protection within two weeks of the date the document(g)uld have been produced had it ng
been privileged or otherwise protected from disclosure.
11. Return of Documents. Within ninety (90) days after final adjudication of this
Action, including any resolution thugh settlement, unless othereviagreed to in writing by
Counsel for all Parties, the Parties shall eitheaggemble and return &onfidential Materials,
including all copies thereof, to the producing Partyhird party, or (b) céify in writing that all
such information has been destroyed. Theguersind entities identified in subparagraphs 6(a
(c) and (g) may retain copies of any Confiti@inMaterial produced to them as reasonabl
necessary to comply with future requests fariew by reinsurers, auditors, regulators, or a
necessary to exercise or enforce any subrogatybis, or as necessary to meet other busine

requirements. When such retention is no lomg&ded, such persons and entities shall return

es

Yy

(0]

ed

Dt

SS
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the producing party the retained documents or destroy those documents in accordance with the

standard document or data destruction procedures, subject to any applicable litigation hold
other document or information hold imposed by any governmental body or court order.

person or entity retaining such Confidential Material shall maintain its confidentiality
accordance with this Protective Order until suldtuments are returned or destroyed. Th
Parties’ counsel are also permitted to retain copies of Confidential Material provided to the

the course of their representation of the Partidss paragraph does napply to any documents
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or information ordered produced by a court withthe limitations set fidh in this Protective
Order, or to work product geraged by counsel. The Partiesther agree thaall documents
generated by them that summarize or othenwiskide Confidential Material are governed by
all other sections and subsectiafishis Order. To the extent any Party retains any Confident
Material pursuant to a separate written agesginthe terms of this Protective Order will

continue to govern.

12. Remedies. To enforce rights under this Praige Order or in the event of an
alleged violation of this Protaee Order, the Parties and/amyaproducing third party shall first
seek to resolve the alleged violation through prompt and reasonable discussion. In the
such efforts fail to promptly resolve the allegedlation, the Parties anolf any producing third
party reserve the right to seek relief from th@uf@ in the action for, inter alia, money damage

injunctive relief, or any otherelief as appropriate.

ial

eve

13. No Waiver of Privileges. Pursuant to Federal Rule of Evidence 502(d), the

production of information that is subject to thorney-client privilegework product doctrine,
or other claimed privileges, doctrines, exemptjarsrestrictions that the producing party migh
cite in good faith as a basis for withholding surdformation from production to any other part
shall not be deemed, and shall not constitutéhishnor any other federal or state proceeding
waiver of any otherwisepplicable privilege or protection. €HParties shall not have to meet th
requirements of Fed. R. Evid. 502(b)(1)-(3). Whdlspect to the FDIC, iany of its capacities,
these privileges include, but are not limited toy pnvilege that the Bank may have had or ar
federal or state regulatory agentyy hold. The Parties’ produati of ConfidentiaMaterial is

not intended to, and shall not, waier diminish in any way theoafidentiality of such material
or its continued protection under the attorneyntliprivilege, work product doctrine, or any

applicable privilege as to any other third party.
Furthermore, in the event that a Party ordiparty produces attorney-client privileged ¢

otherwise privileged documents or inforneaj or other documentgrotected by law from

disclosure even under a Protect®eder, and if the Party or tlirparty subsequently notifies the

receiving Party that the privileged documentsndormation should not have been produced, t

receiving Party shall immediatelgeturn the originals and altopies of the inadvertently
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produced privileged documents and information.thia in this Protectie Order shall prevent
the FDIC from using any Confideati Material that it produces tine Defendant in any of its

capacities for any lawful purposes.

14. Disclosure of Non-Party Borrower Information. To the extent any federal o
state law or other legal authority governing thisclosure or use of Non-Party Borrows
Information (“Non-Party Borrower Information Law”) permits disclosure of such informat
pursuant to an order of a court, this Protective Order shall constitute compliance with
requirement. To the extent any Non-Party BaepInformation Law reques a producing party
to obtain a court-ordered subpoesragive notice to or obtain coast, in any form or manner,
from any person or entity before disclosure of any Non-Party Borrower Information, the (
finds that, in view of the prettions provided for the informat disclosed in this Protective
Order, the volume of documents to be produmed the ongoing oversight of the Court, there
good cause to excuse such requirement, andPitutective Order shalionstitute an express
direction that the producing party is exempted from obtaining a court-ordered subpoe
having to notify and/or obtain consent from anyspa or entity prior to the disclosure of Non
Party Borrower Information inthe Action. To the extenthat any Non-Party Borrower
Information Law requires that any person or entig/notified prior to diclosure of Non-Party

Borrower Information except where such noticeiishibited by court order, the Court direct

that, in view of the protections provided for tinéormation disclosed in this Protective Ordef

the volume of documents to be produced @ahe ongoing oversight ahe Court, producing
parties are explicitly prohibited from providing such notice in the Action; provided, howe
that this Protective Order dhaot prohibit any producing partifom contacting any person of
entity for any other purpose. Any producing party may seek additional orders from this
that such party believes may be necessapoitoply with any Non-Party Borrower Informatior
Law.

16. Notice. All notices required to be givaimder the Protective Order shall be i
writing and delivered to the addressees set forth below. Notice shall be sent by ove

delivery or registered or certified mail, retureceipt requested, and shall be consider
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delivered and effective three days after mailing.

If to FDIC-R:

If to Defendant:

I
I
I
I
I
I
I
I
I
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BARTLARSEN, ESQ.

Nevada Bar No. 008538

SHLOMO S.SHERMAN,ESQ.

Nevada Bar No. 009688

KOLESAR& LEATHAM

400 South Rampart Boulevard, Suite 400

Las Vegas, Nevada 89145

Telephone: 702-362-7800

Fax:702-362-9472

E-Mail: blarsen@klnevada.com
ssherman@klnevada.com

Counsel for Plaintiff, FDIC as Receiver for AMTRUST
BANK

TERRY A. MOORE, ESQ.
Nevada Bar No. 7831
CHRISTIAN T. BALDUCCI, ESQ.
Nevada Bar No. 12688
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: 702-207-6071
Facsimile: 702-856-8971
E-Mail: tmoore@maclaw.com

cbalducci@maclaw.com

Counsdl for Defendant, Nevada Title Company
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15. Binding Effect; Assignment. The Protective Order shall be binding upon a
inure to the benefit of the Parties hereto, tladilliates, their representatives, and the Partig
respective successors or assigns. No Partyassign any right or delegate any duty under th

Protective Order other than to an affiliatehitit the other Party’s pmavritten consent.

Dated this 5th day of June, 2017 Dated this 5th day of June, 2017

KOLESAR& LE MARQUIS AURBACH COFFING

By: S By: /s/Christian Balducci

Bart K. Larsen, Nev. Bar No. 008538 Terry A. Moore, Nev. Bar No. 7831
Shlomo S. Sherman, Nev. Bar No. 009688Christian T. Balducci, Nev. Bar No. 12688
400 South Rampart Boulevard, Suite 400 10001 Park Run Drive

Las Vegas, Nevada 89145 Las Vegas, Nevada 89145

(702) 362-7800 (702) 207-6071

blarsen@klnevada.com tmoore@maclaw.com
ssherman@klnevada.com cbalducci@maclaw.com

Counsdl for Plaintiff Counsel for Defendant

SO ORDERED thi$th day ofJune, 2017.

United StateMagistrate Judge
Cam Ferenbach
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LasVegas, Nevada 89145
Tel: (702) 362-7800 / Fax: (702) 362-9472
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ATTACHMENT A

AGREEMENT TO MAINTAIN CONFIDENTIALITY

| hereby acknowledge that | have been prodidad have read a copy of the Stipulated
Protective Order, (the “Protective Order”), a cagywhich is annexed heto. | understand that
any Confidential Material within the meag of the Protective Order shown to me s
confidential, shall be used hye only as provided in the Peative Order, and shall not be
disclosed by me unless expressly permitted undePtiotective Order. | agree to abide by the
terms of the Protective Order. | will returnyasuch Confidential Material provided to me and
will not retain any copies of Confidential Kéaial, including any notes or other documents
generated that include any content from the Gemnftial Material, pursuant to the terms of the

Protective Order.

Name: Date:
(signature)
Name: Telephone:
(printed) (Business)
Company:
(Home)
(Cel)
Address:
City:
State/ZipCode:
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