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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

HYRUM JOSEPH WEST Case N02:15¢cv-02462GMN-NJK
Petitioner
V. ORDER
BRYAN WILLIAMS , et al,
Respondents.

Before the court for a decision on the merits is an application for a writ chrabepus
filed by Hyrum Joseph West, a Nevada Prisoner. ECF No. 9.

|. BACKGROUND!

In April 2011, the State filed an informatichargng West in the Fifth Judicial District
Court, Nye County, Nevada, in Case No. CR 6693, with one count of sale of a controlled
substance, third offense, within 1000 feet of a park. On November 15, 2011, West presente
argument in support gdretrialmotions,including a motion to dismiss in whidte argued the
State violated double jeopardy by charging kiith the same crime in Case No. GB29 and
the present case, Case No. CR 6693.

Thetrial court denied West's motion from the benéliter a brief recesshe State filed a
secondamended information charging West with one count of sale of a controlled substanc

third offense andWestentereda conditional guilty pledutresenedthe right to challenge the

1 This procedural background and references to state court proceedings in this order are derived from the exhibits
filed under ECF Nos. 13/14/16 in this case and the exhibits filed under ECF No. 17-22 in case number 2:15-cv-01504-
LDG-NJK.
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denial of his pretrial motion to dismiss. The daentencedVest to 72-180 months, to run
concurrent to the sentence received in Case No. CR 6429.

The court filed the judgment of conviction on November 29, 2011. West appealed.,
arguing that the “[p]rosecution of the instant case contravened the Daapardy Clause and
the relategpiecemeal doctrine; thus, the district court erred by denying the motion to dismisg
On Decembef3, 2012, the Nevada Supreme Court affirmed West’'s convittidbecember
2013, West filed a proper person state habeas petition and supporting memorandum. In G
1, he alleged vindictive prosecution, a violation of his speedy trial rights, and tieffec
assistance of trial and appellate counsel. In Ground 2, he alleged insu#idoigrice to support
the conviction, a l@ak in the chain of custody, and ineffective assistanapméllate counsel. In
Ground 3, he alleged a violation of the Double Jeopardy Clause angissliesion/collateral
estoppel based upon West's conviction in Case No. CR 6429, and ineféesdisance of
appellate counsel.

In May 2015, the state district coenitered an order dismissing West’s entire petition g
procedural grounds. West appealed. On November 19, 2015, the Nevada Court of Appeals
affirmedthe lower court’s result but found tette district court erred in rejecting West's
ineffectiveassistance of appellate counsel claims on procedural grounds. The court dddres
those claims othe merits and denied them.

On or about December 18, 2015, West mailed to this court his fedbeshpetition
containing three grounds. That petition was filed hereidamuaryl5, 2016. Respondents filed &
motion to dismiss certain claims in the petition, which the court granted in part, sirggtine
claims in Grounds 1 and 2 of West's petitiorcept for claims premised on ineffective
assistance of counsel. The remaining claims have beerbfigtied and are before the court for
a decision on the merits.

. STANDARDS OF REVIEW

This action is governed by the Antiterrorism &ftective Death Penalty Act (AEDPA).
28 U.S.C. § 2254(d) sets forth the standard of review under AEDPA.:
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An application for a writ of habeas corpus on behalf of a person in custody pursuant
the judgment of a State court shall not be granted with regpany claim that was adjudicated

on the merits in State court proceedings unless the adjudication of the claim —

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as detebyities
Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court proceeding.

A decision of a state court is "contrary to" clearly established federal lathe state
court applies a rule that contradicts the governing law set forth in [Supremit} €sas (for
example, if the state couatrives at a conclusion opposite that reached by the Supreme Coul
a question of lawdr if the state court decides a case differently than the Supreme Court has
set of materiallyndistinguishable fact8Mlliamsv. Taylor, 529 U.S. 362, 405-06 (2000). An
"unreasonable application" occurs when "a state-court decision unreas@ydiely the law of
[the Supreme Court] to the facts of a prisoner's cédedt 409. "[A] federal habeas court may
not "issue the writ simply because that court concludes in its independent judgateéiné t
relevant stateourt decision applied clearly ebtished federal law erroneously or incorrectly.”
Id. at 411.

The Supreme Court has explained that "[a] federal court's collateral reveestaie
court decision must be consistent with the respect due state courts in our festeral"iller-

El v. Cockrell, 537 U.S. 322, 340 (2003). The "AEDPA thus imposes a 'highly deferential
standard for evaluating stateurt rulings,’ and 'demands that state-court decisions be given t
benefit of the doubt.'Renico v. Lett, 559 U.S. 766, 773 (2010) (quotibghdh v. Murphy, 521
U.S. 320, 333, n. 7 (199'Aoodford v. Viscotti, 537 U.S. 19, 24 (2002) (per curiam)). "A state
court's determination that a claim lacks merit precludes federal habeas relied ss lo
‘fairminded jurists could disagree' on the correctness of the state cousisrdéElarrington v.

Richter, 562 U.S. 86, 101 (2011) (citingarborough v. Alvarado, 541 U.S. 652, 664 (2004)).
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The Supreme Court has emphasized "that even a strong case for relieftdaeamthe state
court's contrary conclusion was unreasonale.(citing Lockyer v. Andrade, 538 U.S. 63, 75
(2003));see also Cullen v. Pinholster, 563 U.S. 170, 181 (2011) (describing the AEDPA
standard as "a difficult to meet and highly deferential standard for englsséatecourt rulings,
which demands that state-court decisions be given the benefit of the doubt") (igtertadlon
marks and citations omitted).

"[A] federal court may not secorgliess a state court's fdotding process unless, after
review of the stateourt recordjt determines that the state court was not merely wrong, but
actually unreasonableTaylor v. Maddox, 366 F.3d 992, 999 (9th Cir. 2004e also Miller-El,
537 U.S. at 340 ("[A] decision adjudicated on the merits in a state court and based orl a fad
determination will not be overturned on factual grounds unless objectively unreasarajtie i
of the evidence presented in the stadart proceeding, 8§ 2254(d)(2).").

Because de novo review is more favorable to the petitioner, federal courts gawritien
of habeas corpus under 8§ 2254 by engaging in de novo review rather than applying the
deferential AEDPA standar@&erghuis v. Thompkins, 560 U.S. 370, 390 (2010).

[ll. DISCUSSION

I neffective assistance of appellate counsel claims

Grounds 1 and &f West'’s petition contain ineffective assistance of appellate counsel
claims that are properly before the court for a decision on the rh&itsund Onalleges
appellate counsel was ineffectifge not arguing on appeal that his right to a spdadihad
been violated and that he was vindictively prosecuted. Ground Two allegaptieliate counsel
was ineffective for not challenging the sufficiency of the evidence neceassaopvict him.

In assessing claim of ineffective assistance ofpatlate counsel, the reviewimgurt
applies the standards announceginnckland v. Washington, 466 U.S. 668 (19848mith v.

Robbins, 528 U.S. 259, 285 (2000). Thus, a petitioner “must first show that his counsel was

2 The remaining portions of the claims have been dismissed. ECF No. 20.
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objectively unreasonahleee Srickland, 466 U.S., at 687—691, ... in failing to find arguable
issues to appeatthat is, that counsel unreasonably failed to discover nonfrivolous issues an
file a merits brief raisinghem? Id. If petitioner is able to make that showing‘then has the
burden of demonstrating prejudice,” which requires him to “show a reasonable prglahilit
but for his counsel's unreasonable failure ... , he would have prevailed on his dppeal285-
86 (citing Strickland, 466 U.S. at 694

Onappealn West'sstate post-conviction proceedingetNevad Court of Appeals
consideredVest’s ineffective assistance of appellate counsderSrickland v. Washington,
466 U.S. 668 (1984), theorrectgoverning federal law standard. ECF No. 14-24, pVih
regard to the claims contained in Grounds 1 and 2, the state appellate courneéeténati \West
had failed to demonstrate counsel’s performance was deficieat &tnidkland because the
issues had not been properly “reserved for appellate review” in the lowerldoBecause this
was not an dnreasonablepglication” of Strickland, this court is precluded from granting relief
on either clain?

Double Jeopardy claims

In Ground 3 West alleges that heonviction constitutes a violation of the Double
Jeopardy Claus¢hat itwas barred by the doctrine isbuepreclusion based on his conviction in
a separate case, and that he was deprived of effesigtance of appellate coundeé to
counsel’s failure to raise these issues.

Concurrent with the prosecution in this casst wadeing prosecuted ia separate
case CR 6429 on the charge dfafficking in a Schedule | controlled substantkat charge
arose from a traffistop on July 10, 201@ndwas initially brought on July 19, 2010he first

jury trial on thechargeendedn a mistrialon March 30, 2011, due to a deadlocked jury. On Ju

3 The court recognizes that West'’s trial counsel was his appellate counsélereuistno claim
propely before the court that trial counsel was ineffective for failing to prestre issues for
appeal.
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23, 2011, a second jury trial resulted in a guilty verdict. On November 7, 2011, the court
sentenced West to 425 years.

In this case, West was initially charged on January 4, 2011, with one count of traffick
in a Schedule ¢tontrolled substancalleged to have occurred on June 17, 2010. As recounteg
above, the charge was subsequently amended to one count of sale of a controllecestistian
offense, within 1000 feet of a parknd West ultimately pled guilpn November 15, 2011, to
one count of sale of a controlled substance, third offense.

In his pretrial motion to dismiss, West’s counsel argued that the allegeaf dotse 17,
2011, and July 10, 2011, were parts of the same crimihak aransactiomnd should have been
charged in a single caseCF No. 13-11, p. 34-39; ECF No. 16-1, p. 12Q6.appeal, he raised
a similar argument, claiming that the “events of the instant case served asgHerlibe traffic
stop leading to the other, earlier prosecuted case, District Court case no. CE&ZRNO. 13-
26, p. 6-13He also claimethe State violated thpiecemeal prosecution doctrine” because “th
instant case was filed only when the other case was imperiled by the 8tdtaiely filing of a
response to a Writ of Habeas Corpus.”

In addressing the arguments on appeal, the Nevada Supreme Court decidedas foll

West contends that the district court should have dismissed the
information because the State’s decision to prosecute this case violated the
Double Jeopardy Clause. West argues that the criminal conduct alleged in this
case (CR6693) was part of the same course of conduct alleged in a previously
prosecuted case (G8429) and should have been prosecuted in that case. West
further argues that splitting the prosecution of this course of conduct into two
separate cases resulted in an unconstitutional piecemeal prosecution. We disagree.

The Double Jeopardy Clause protects “against a second prosecution for
the same offense after convictioorth Carolina v. Pearce, 395 U.S. 711, 717,
89 S. Ct. 2072, 23 L.Ed.2d 656 (1969) (emphasis addes)uled on other
grounds by Alabama v. Smith, 490 U.S. 794, 109 S. Ct. 2201, 104 L.Ed.2d 865
(1989). Here, West was prosecuted for two different offenses: CR-6693 was
based upon a two-count information alleging that on June 17, 2010, West sold a
controlled substance within 1,000 feet of a park arfidked more than 4 grams
but less than 14 grams of methamphetamine, and CR-6429 was based upon a
singlecount information alleging that on July 10, 2010, West trafficked more
than 28 grams of methamphetamine.

Because the prosecutions arose from two s¢pand distinct criminal
transactions they did not implicate the Double Jeopardy Cl&es8lockburger
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v. United Sates, 284 U.S. 299, 302, 52 S. Ct. 180, 76 L.Ed. 306 (1932) (“Each of
several successive sales constitutes a distinct offense, however clogehathe
follow each other.”). Furthermore, the joinder of these cases was not mandatory,
see NRS 173.115 (joinder of offenses), and the State’s decisiorserpte the
cases separately did not result in an unconstitutional piecemeal prosesagtion,
United Statesv. Garner, 529 F.2d 962, 971 (6th Cir. 1976) (observing that
compulsory joinder is not a constitutional requirement). Accordingly, we
concludethat te district court did not abuse its discretion by denying West's
motion to dismiss the information ....

ECF No. 14-3, p. 2-4.

West raised the other two components of Ground 3 — the issue preclusion claim and

ineffective assistance of appellate courtéaim — in his state habeas proceeding. ECF No. 14-

24, p. 3. The Nevada Court of Appeals resolved the claims as follows:

West failed to demonstrate appellate counsel’s performance was deficient.

.. The specific issupreclusion argument West raises inledbeas petition was
not part of the double-jeopardy argument he presented to the district court in his
motion to dismisssee McKenna v. State, 114 Nev. 1044, 1054, 968 P.2d 739, 746
(1998) (“Where a defendant fails to present an argument below andtiet di
court has not considered its merit, we will not consider it on appeal.”), and, even
if it had been, it had no reasonable probability of success on aggAkest v.
Sate, Docket No. 59973 (Order of Affirmance, December 13, 2012 at 2)
(explaining because West's “prosecutions arose from two separate and distinct
criminal transactions they did not implicate the Double Jeopardy Clause”).
Further, to theextent West claimed appellate counsel was ineffective for failing to
federalize the ddulejeopardy claim on direct appeal in order to preséric
federal review, West has failed to demonstrate prejudice becabss het
shown that he would have received a more favorable standerdi®iv on appeal
if the claim had been federalizesbe Browning v. Sate, 120 Nev. 347, 365, 91

P.3d 39, 52 (2004).

Id., p. 4-5.

The Double Jeopardy Clause provides three related protections: (1) it prohibitsc se

prosecution for the same offense after acquittal; (2) it prohibits a secomdytios for the same
offense after conviction; and (3) it prohibits multiple punishments for the sanmseinited
Satesv. Wilson, 420 U.S. 332, 343 (1979he"sameelements testestablished imlockburger

v. United Sates, 284 U.S. 299 (1932), is used to determine whether multiple prosecotions
multiple punishmentgwvolve the same offensenited Sates v. Dixon, 509 U.S. 688, 696

(1993).The testiinquires whether each offense contains an element not contained in the oth

the
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not, they are thesame offenceand double jeopardy bars additional punishment and success
prosecutiori. Id.

The Court inDixon overruledGrady v. Corbin, 495 U.S. 508, 510 (1990), in which the
High Court three years earlibadestablishedhe“sameconduct test.” Id. at 703-1Pixon re-
established the sarsements test iBlockburger as the one and only test for courts to apply in
considering whether a defendant may be prosecutednshed twice based on a single act or
transactionld.

In deciding the claims in Ground 3, tNevada courtselied on the correct federal law
standards and did not apply them unreasonably to the facts of West's case. In addsiaite the)
courts’ decisions were based on a reasonable determination of the facts.

Indeed, West'slouble jeopardy claim would not have merit even under the abrogated
“same conduct” testhich bared “any subsequent prosecution in which the government, to
establish an essential element of an offense charged in that prosecution, willgnadwet ¢that
constitutes an offense for which the defendant has already been prose@radg,.’495 U.S at
521. And, evernf West could make a plausible argument that the two catis§ied the “same
conduct” test, the holding iDixon precludesany claim that the prosecution in this case was
barred by Double Jeopardy Clause because West cannot reasonabéytteipilteoffensein
each caseontains an element not contained in the other.

“Issue preclusion bars successive litigationawf issue of fact or lavthat'is actually

litigated and determined by a valid and final judgment, andessential to the judgmetit.
Bobby v. Bies, 556 U.S. 825, 834 (2009) (quoted source omitted). However, “[i]f a judgment
does not depend on a given determination, relitigation of that determination is not rédidide
(citation omitted) Also, the partyseeking to preclude relitigation of an issue bears the burden
proving “that the issue whose relitigation he seeks to foreclose was actuallgdim his favor”
in the first proceedingschiro v. Farley, 510 U.S. 222, 236 (1994).

Here, West claims only that some of the same evideaseaused to support the

convictions in both caselle fails to establisthe successive litigation of an issue that was

of




© 00 N o o b~ w N P

N RN RN N RN N NN R P R R R R R R R
oo N o o M O N P O ©O 0O N o o0 ON -, O

“essential to the judgment” in a prior case. And, more importantly, he doedatuisksthat the
relevant issue was decided in his favor in the first proceeding. Thus, the Nevadalwbnoot
err in rejecting his issue preclusion claim. Accordingly, habeas relefried under § 2254(d).

Finally, because West’'s double jeopardd @&sue preclusion claims are wholly without
merit, hedid not receive ineffective assistance of appellate counsel by virtue ofappell
counsel’s failure to adequate argue those claims.

V. CONCLUSION

For the reasons set forth aboWgstis not entitled to habeas relief and his petition will
be denied.

Certificate of Appealability

Because this is a final order adverse to the petitioner, Rule 11 of the Rules Governir]
Section 2254 Cases requires this court to issue or deny a certifiegeeaiability (COA).
Accordingly, the court hagua sponte evaluated the claims within the petition for suitability for
the issuance of a COSee 28 U.S.C. § 2253(c)furner v. Calderon, 281 F.3d 851, 864-659
Cir. 2002).

Pursuant to 28 U.S.C. § 2253(c)(2), a COA may issue only when the petitioner "has
a substantial showing of the denial of a constitutional right.” With respectitosalejected on
the merits, a petitioner "must demonstrate that reasonable jurists would find tice cbsiit's
assessment of the constitutional claims debatable or wr8SiagK'v. McDaniel, 529 U.S. 473,
484 (2000) (citingarefoot v. Estelle, 463 U.S. 880, 893 & n.4 (1983)). For procedural rulings
COA will issue only if reasonable jurists could debate (1) idrethe petition states a valid
claim of the denial of a constitutional right and (2) whether the court's protedirg was
correct.ld.

Having reviewed its determinations and rulings in adjudicatiegts petition, the court
declines to issue a cditiate of appealability for its resolution of any procedural issues or any

West’'s habeas claims.
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IT ISTHEREFORE ORDERED that petitioner's petition for writ of habeas corpus
(ECF No. 9 is DENIED. The Clerk shall enter judgment accordingly.
IT ISFURTHER ORDERED that a certificate of appealability is DENIED.

HA)-

DATED: March 4, 2019

UN IT?STATES DISTRICT JUDGE
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