First 100 LLC et al

© o0 N oo o b~ w NP

N N N N N N N NN P P P P P P P PR
0o ~N o O~ W N P O © 0 N oo o0~ W N P O

v. Omni Financial LLC et al Doc. 1

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* * %

FIRST 100, LLCget al., CaseNo. 2:16ev-00099RFB-CWH

Plaintiff, ORDER
V.
OMNI FINANCIAL, LLC, etal.,
Defendars.

I BACKGROUND

This case is before the Court on an Emergency Motion to Stay Proceedingsyfilg
Plaintiffs First 100, LLC and 1st One Hundred Holdings LLC (collectively,stFi00”) on June
8, 2016. ECF No. 86n its motion, First 100 seeks a stay offatbceedings in this action pendin

a resolution of its petition for writ of mandamus filed with the U.S. Court of Appealkdad¥inth

Circuit. Because the Court finds that First 100 has not demonstrated that it is likely tedsance

the merits of itpetition, First 100’s motion is denied.

. BACKGROUND

First 100 initially brought this action in Nevada state court seeking to enfore@osure
sale of First 100’s assets by Defendants Omni Financial, LLC anddtnerd@a, LLC. The case
was removed tehis Court on January 18, 2016, and First 100 filed an Emergency Maotior
Temporary Restraining Order one day l&t&CF Nos. 1, 2. On January 20, 2016, the Court h

a hearing and issued a Temporary Restraining Order (1) enjoining Defendantfrducting a

YiInterested party KaWlor-USA, LLC (“Kal-Mor”) joined in First 100’s Motion for Temporary
Restraining Order on January 20, 2016. ECF No. 8.
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foreclosure sale on any property belonging to First 100 and (2) preventing@rsom selling,
encumbering, or otherwise disposing of any of their interests in HOA acceaetsable at issue

in this litigation. ECF Nos. 11, 12. First 100 sehuently filed its Motion for Preliminary

Injunction, the hearing of which was postponed several times to allow the parties ue purs

settlement and to retain expert witnesses to testify as to the valuation of head¢tOunts

receivable at issue in thsase. ECF Nos. 36, 41, 58. The Court held a hearing on Plaintiffs’

preliminary injunction motions over three days from May 11, 2016 to May 13, 2016.

On May 23, 2016, the Court denied First 100’'s andMai’s Motions for Preliminary
Injunction, finding that neither party had established a likelihood of success onrttseeahtheir
claims or a likelihood of irreparable harm absent an injunction. ECF No. 82. In és @rel Court
also denied First 100’s Motion to Enforce Settlement Agreeniekréit 1321. The Court found
that the parties had not entered into an enforceable contract according to theaerinsorthe
record on February 2, 2016 because they had not agreed to all materiallderats1920.
Moreover, the Court found that even if the agreement were enforceabléOBingbuld no longer
be entitled to seek enforcement of it because of its material breach of thategribrat 2021.

On June 7, 2016, First 100 filed a Petition for Writ of Mandamus with the U.S. Cou
Appeals for theNinth Circuit. ECF No. 92. In its petition, First 100 seeks an order from the N
Circuit directing this Court to find that the terms of the purported settlement agreeae into
the record on February 2 are binding upon the parties and to grant the Motion to Eeftderaent

Agreement.

On Jwe 8, 2016, First 100 filed a motion on an emergency basis seeking tallstay

proceedings in this case pending resolution of its mandamus pdf@énNo. 86. In this motion,
First 100 argues that unless a stay is granted, the purpose of the writ of mar@afousement
of the settlement agreemenivould be defeated since the settlement agreement was intend
prevent further litigation. First 100 also contends that it would be irreparalohetabsent a sta
because Omni, as the winning bidder at the foreclosure sale, has begun making darkasts
100's personal property, contacting the defendants in civil actions brought byl(rsand

offering to sell First 100's legal claims. First 100 arguesithabuld be irreparably harmed if
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Omni attempted toassert ownership of First 100's claims in this case and dismiss them
prejudice. Finally, First 100 also argues in cursory fashion that Defendal suffer no harm
from a stay beyond delay in tHisgation and that First 100 is likely to succeed on the merits|
its writ petition.

In response, Omni (joined by PrenPoinciana) argues that First 100 has not shéleiyt is
to succeed on the merits of its mandamus petition because (1) it has not demonstrdtesl |
Court’s ruing on the motion was erroneoand (2) it has not addressed the Court’s alternat

finding regarding First 100’s breach of the purported settlement agreeB@rRtNo. 94.In

addition, Omncontendghat First 100 has not edtlished that it is likely to suffer irreparable harm

absent a stalgecause it has not shown that Omni is attempting to unjustly enrich itself by tg
title to First 100’s personal propert®mniassertghat First 100’s definition of irreparable harn
(interference with its ability to do business) was already rejected by thrs i@asorder denying
the preliminary injunction motion®©mni’s counsel has also submitted a declaration stating
Omni ha not initiated contact with any litigants in First 100’s cases, but that it bewed
inquiries from litigants in those casdd. Ex. A. Finally, Omni argues that the equities tip in it
favor due to First 100’s wrongful conduct in this case and that the public interest im@tisar

secured debt obligations and court orders are howeggghs against a stay in this case.

[11. LEGAL STANDARD

As an initial matter, the Court agrees with Omni that First 10@ibiagrovided the correct
legal standard apiable to motions to stay proceedings pending an appeal. In the Ninth Ci
the factors that courts consider in deciding whether to grant astaile same as thaaeplicable
to a motion for preliminary injunction&A party seeking a stay must estahlihat he is likely to
succeed on the merits, that he is likely to suffer irreparable harm in the absegleef,ahat the
balance of equities tip in his favor, and thatay is in the public interestiumane Soc'y of U.S.

v. Gutierrez, 558 F.3d 896, 898th Cir. 2009)(mem.);see alsdilton v. Braunskill, 481 U.S.

770, 776 (1987}"Different [r]ules of[p]rocedure govern the power of district courts and col

of appeals to stay an order pending apfee¢Fed.Rule Civ.Proc. 62(c); FedRule App. Proc.
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8(a). Under botlr]ules, however, the factors regulating the issuance of a stay are getierally

same: (1) whether the stay applicant has made a strong showing thakdlg te Isucceed on the)
merits; (2) whether the applicant will be irreplly injured absent a stay; (3) whether issuance
the stay will substantially injure the other parties interested in the proceedih@})amrere the
public interest lies.”). The first two facterdikelihood of success on the merits and likelihood

irreparable harm-are theé'most critical.”Nken v. Holder, 556 U.S. 418, 434 (2009).

“A stay is not a matter of right, even if irreparable injury might result. It is idstea
exercise of judicial discretion, and [t]he propriety of its issue is dependenthgomdumstances
of the particular caseld. at 433 (citations and iatnal qutation marks omittedjalteration in
original). “The party requesting a stay bears the burden of showing that the circuragtestitg

an exercise of that discretiorid. at 433-34.

V. DISCUSSION

After reviewing the parties’ briefs, the Court denies Hif¥)’'s motion to stay proceedings
because it has not establisliled critical element dikelihood of success on the merissitisfaction
of which is required for the issuance of a stay.

A. Likelihood of Success on the Merits

The Court finds that First 100 has not shown that it is likely to succeed on the mesits
mandamus petition. First 100 has not established a likelihood that the Court canctedtesrror
in its Order denying the preliminary injunctions, which is required in order torotite rekef of
a writ of mandamus.

“The writ of mandamus is an ‘extraordinary’ remedy limited to ‘extran@ngy’ causes.”

Burlington N. & Santa Fe Ry. Co. v. U.S. Dist. Court, 408 F.3d 1142, 1146 (9th Cir. 2005)

Ninth Circuit analyzes five factors in detammg whether a party is entitled to the writ, “askin
whether: 1) there are no other adequate means, such as direct appeal, to sec@)faelie to
grant the writ would result in damage to petitioner that is not correctable orl;&)dba distict
court's order is clearly erroneous as a matter of law; 4) the order represeftteepeated error

or patent disregard of the federal rules; and 5) the order raises new andnitpofteems or legal
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issues of first impressionld. Although every &ctor need not necessarily be met, “the absencs

the third factor, clear error, is dispositivéd. (citations and internal quotation marks omitted).

“Clear error is found when a reviewing court has a definite and firm conviction thatakenhas

beencommitted.”Lewis v. Ayers, 681 F.3d 992, 998 (9th Cir. 2012) (internal quotation ma

omitted).

First 100’s discussion of its likelihood of success on the merits is extrenefiabhd does
not address which aspects of the Court’s order First 100 bsligere clearly erroneous or hov
any of the other factors considered in issuing a writ of mandamus are met asthis\Gth respect
to theissueof likelihood of success, First 100’s brief is limited to discussion of the printipte
settlement is fau@d over litigation and the argument that First 100 will be put out of busine
the settlement is not enforceBirst 100’s discussion of the preferred status of settleme
howeverdoesnotestablish that a valid and binding settlement agreementeaeled inhiscase.
Further, First 100’s argument about being put out of busgwssto the issue of irreparable harr
not success on the merits, ands already rejected as a potential basis for relief in the Cot
Order.SeeOrder at 1819, ECF No0.82. First 100 has not presented any new argument on
issue.

Even if the Court were to consider the arguments raised in First 100’'s mandamas p
itself, the Court would not find that First 100 has established that this Court comctetieérror.
First 100’s legal argument in its mandamus petitésts on the theory that this Coclearly erred
by relying onlaterproposed draft agreements to find that there was no meeting of the minds
February 2 hearindut First 100 cites no authority to contradict this Court’s relianc®amg v.
Anderson 119 P.3d 1254 (Nev. 2005) and Certified Fire Protection, Inc. v. Precision Constru

283 P.3d 250 (Nev. 2012) for the principles tiata contract has not been formed until there h
been agreeant on all material terms and (2) in determining the material t&ousts can looko
the context of the agreement and the subsequent conduct of the parties, including tlie
dispute that arises.

First 100 also argues that the Court’s conclusion that no meeting of the mindedetu

the February 2, 2016 hearing contravenes the Nevada Supreme Court’s decision im @rig
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Grisham 289 P.3d 230 (Nev. 201Zrishaminvolved a final divorce decree entered by a Nevada

district court based upon a wen, but unsignegdsettiement agreement and the parties’ testimgny

that they agreed to be bound by the agreement’s terms. After finding thatébenagt was not
subject to the statute of frauds, the Nevada Supreme I@gdthat the district court didot abuse
its discretion in enforcing the settlement agreement and entering a finaleddemnee. The Court
stated that settlement agreements are contracts “subject to general principlesact ¢aw,”

meaning that they require a meeting of the minds on the contract’s essentiaGiesimesm 289

P.3d at 23485 (citing, among other casedlay and Certified Fire Protection The Nevada
Supreme Court did not hold, as First 100 seems to argueyéhapurported agreement stipulate
in open court is a binding contract. While such an agreement can undoubtedly be binding ir
cases, it must still be sufficiently definite and must demonstrate mutual assent derdll teams;

“[a] valid contract cannot exist when material terms are lacking or anffionsntly certain and

N SOr

definitefor acourtto ascertain what is required of the respective parties and to compel complianc

if necessary.ld. at 235 (internal quotation marks omitted). Theref@Geshamdoes not alter the

Court’s analysis of whethertanding settlement agreement was reached.

Moreover,in its petition,First 100 does not directly address the Court’s alternative finding

that First 100 would nevertheless be precluded from enforcing the settlememeagrgiven its
material breach of the terms of that agreentee¢Order at 2621, ECF No. 82. At oral argument
on the instant motion, First 100 contended that even if it had breached the purported sett
agreement, Omni and PrenPoinciana were required to bring the breach befGarttand while
they couldseek damagewere not permitted to proceed with their foreclosure sales. This pos
is contradicted by the representations made by the parties at the Feb&Hr§ Bearing. At that
hearing, counsel for PrenPoinciana stated: “[M]y understanding igltipairties here are retaining
all of their rights. They are not waiving any defaults. They are not waangglefenses. And so
. . We are not agreeing that we are not entitled to foreclose. That issue wewidblel remain
alive if this agreement broke down and the parties had to litigate the i$suat '28:27, ECF No.
37. In respase, counsel for First 100 stated “[t]hat’s correct, Your Honlok."at 28:8. This

exchange demonstrates that the parties understood that Omni and PrenPoinciamatieiair]
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right to foreclose in the event the purported settlement agreementreaschdd First 100’s
position that the settlement agreement had the effect of a foreclosure saimaneld Defendants’
ability to ever foreclose in the future is therefore without nferit.

For these reasons, the Court finds that First 100 hasstablishedhat it is likely to
succeed on the merits of its mandamus petitibine element of likelihood of success on the mer

is dispositive, and the Court need not analyze the other stay f&#etdumane Soc’'y558 F.3d

at 897 (“[W]e conclude that appellafitave not met their burden of demonstrating a likelihood
success on the merits. They therefore fail to meet the threshold for @&sthygappeal.”)Doe
v. Reed 586 F.3d 671, 681 n.14 (9th Cir. 2009) (concluding, in the context of a motion
preliminary injunction, that “[b]ecause . . . Plaintiffs have failed to satisfyitste/¥interfactor—
likelihood of success on the meritsve need not examine the three remainiigter factors”).
Nevertheless, the Court will include a discussion ofémeaining factors.
B. Likeihood of Irreparable Harm

The Court finds that First 100 has establisl@egossibility of irreparable harm absent
stay.First 100 argues that it will be irreparably harmed by Omni asserting townénaits lawsuits
and causes of action. The Court agrees that First 100 could be irreparably harmedwie@o
attempt to assert ownership over (and potentially dismisst) F00’s causes of action, particularl
if thoseclaims are equitable in natuMYhile Omnistipulatedduring oral argumerthat it would
not attempt to assert control over First 100’s claims in the instant case tharipgndency of the

litigation, the ptential for irreparable harm remains from the risk that Omni will assert cor

2 Moreover, to the extent First 100 asserts that Omni's and PrenPoisaaharemedy for a
breach of the purported settlement agreement was to bring the issue hefGmutt, this argument alsd
fails. Theterms of the purportesgettiement agreementere not sufficiently specific and definite on thg
issue of remedies in the event of a breach for the Court to accept thisnpdis any event, the issue of
breachwas brought before the Court at the preliminary injunction hearing, aftettwthe Court adgicated
the issue and ruled that, in the event the settlement agreement was foundftodealsle, First 100 had
breached it.

3 The Court recognizes that a preliminary injunction (the stanfdanadthich consists of the samg
factors as in the context obtay pending appeal) may also issue under the “serious questions” test, wh
a plaintiff can obtain injunctive relief injunction by demonstrating “thaiosis questions going to the
merits were raised and the balance of hardships tips sharply iliftEfs favor,” in addition to the other
necessary factorglliance for the Wild Rockies v. Cottrel632 F.3d 1127, 1134 (9th Cir. 2011). The Coy
finds that First 100 has not satisfied even the lower “serious questiorsfiditevith respect to theerits
of its mandamus petition.
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over First 100’s causes of action unrelated to this case. Nevertheless, 49Finsis failed to
establisithe required element tikelihood of success on the merits, thtential for irreparable
harm is not sufficient to warrant the issuance of a stay.

First 100’s remaining arguments in support of this factor are unpersuaisstd.00 argues
that Omni has sought to take possession of First 100’s office equipmeihiaatitig places First
100’s business in jeopardy. But as the Court found in its Order, this does not coadiastie for
irreparable harm given thahere is no indication that Omni’'s condutas beertortious or
“committed without just causeSeeOrder at 221, ECF No. 82. First 100 also cites to variol
cases for the general principle that law and public policy favor settlehéisputesAs discussed
above, however, First 100 has failed to show how a binding settlement was reatisedae t

In sum, while First 100 has shown that there is a potential for irreparabldrbarr®mni
attempting to take over its causes of action, the lack of any showing ofiladdatbf success on
the merits defeats its motion.

C. Balanceof the Equities

First 100 hasalsofailed to show that the balance of equities tips in its favor. First 10
inequitable conduct in this case weighs against a finding in its favor with tésplers factor. As
the Court found in its Order denying First 100’s motion for preliminary injunctiost, F00 (along
with nonparty GFY Management, LLC) intentionally withheld documents and infamabm
Defendants and from the Court regarding a transaction it conducted with GFY trtsatl EIOA
receivables connected to this caSee Order at 910, ECF No. 82. These documents af
information were crucial to the Court’'s considerationFafst 100’s motion for preliminary
injunction and motion to enforce the purported settlement agreement between tlse Hadie
conductof First 100 tips the balance of the equities in favor of Omni.

D. Public Interest
“When the reach of an injunction is narrow, limited only to the parties, and has no ir
on nonparties, the public interest will bat most a neutral factor in the analysis rathen tbae

that favor[s] in [granting or] denying the preliminary injunctio8tbrmans, Inc. v. Seleck$86

F.3d 1109, 11389 (9th Cir. 2009) (internal quotation marks omittél)ere is a public interest
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in the enforcement of contracts and judgmemtd inpredictability in commercial transactions|.

The Court’s order denying First 100’s motion for a preliminary injunction fusttiese interests
because it permits Omni and PrenPoinciaménose authority to foreclose First 100 has n
successfully challengedto proceed with a foreclosure sale according to the procedures req
under Nevada law. Undéne circumstancesf this case, the Court does not find that the pub
interest is a strong factor. Nevertheless, to the extent it is an issue, thérisuhat it favors the

denial of a stay.

V. CONCLUSION

Forthe reasons discussed above,

IT IS ORDERED that Plaintifs First 100, LLC and 1st One Hundred Holdings, LLC
Emergency Motion to Stay Proceedings (ECF No. 86) is DENIED.

DATED: June 28, 2016. %

RICHARD F. BOULWARE, II
United States District Judge
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