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V. Omni Financial LLC et al Doc.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* * %

FIRST 100, LLCet al., CaseNo. 2:16ev-00099RFB-CWH
Plaintiff,
V.
OMNI FINANCIAL, LLC, etal.,
Defendars.

KAL -MOR-USA LLC and GFY Case No. 2:16v-00109RFB-CWH
MANAGEMENT LLC,
ORDER
Plaintiffs,

V.

OMNI FINANCIAL, LLC, etal.,

Defendants.

l. BACKGROUND

This case is before the Court on two Motions for Preliminary Injunction. The first
filed by Plaintiffs First 100, LLC and 1st One Hundred Holdings, LLC (collebttiv&irst 100”)
on January 27, 2016 in case no. 2c¥80099. ECF No. 16. In its motion, First 100 seeks
enjoin Defendants Omni Financial, LLC (*Omni”) and PrenPoinciana, LLC (ffPoenciana”)
from foreclosing on First 100’s asseitscluding certain beneficial interests in proceeds realiZ
from homeowners association (HOA) accounts receivable scheduled UCC sale of collaterg
The second preliminary injunction motion was diley Plaintiffs KaliMor-USA, LLC (“Kal-
Mor”) and GFY Management LLC (“GFY”) on April 27, 2016 in case no. Z2%®0109. ECF

No. 13. KalMor and GFY also seek to enjoin Omni and PrenPoinciana from conducting
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scheduled foreclosure sale. Kdbr and GFYclaim that the scheduled sale includes assets 1

belong to them which they purchased in reliance on an earlier settlement agreet@esd into

between the parties in open court on February 2, 2&Bbruary 2 settlement agreement”)
Plaintiffs in bdh cases have also filed other related motions. In case Ao-A®099,

First 100 filed a Motion to Enforce Settlement Agreemelatiming that the parties in both case

entered into a binding settlement agreement on February 2, 2016 and that Omni

PrenPoinciana’s noticing of a foreclosure sale is a breach of that agreement. ECF Na:agé
no. 16¢v-00109, KalMor and GFY filed a Motion to Amend Complaint seeking to add n
causes of action arising out of Defendants’ alleged breach of the purpeliedry 2 settlement
agreement. ECF No. 11. The Court grantedMal and GFY’s Motion to Amend Complaint in
open court on May 11, 2016.

First 100 initially brought this action in Nevada state court seeking to enjoendeaits’
foreclosure sale of &t 100's assets. The case was removed to this Court on January 18,
and First 100 filed an Emergency Motion for Temporary Restraining Order one dayBa&
Nos. 1, 2. Also on January 20, 2016, the Court held a hearing and issued a Tem
Restraning Order (1) enjoining Defendants from conducting a foreclosure sale on @usriyr
belonging to First 100 and (2) preventing First 100 from selling, encumberingherwise
disposing of any of their interests in HOA accounts receivable at isshésititigation. ECF
Nos. 11, 12. First 100 subsequently filed its Motion for Preliminary Injunction, the hezrin
which was postponed several times to allow the parties to pursue settlementetathtexpert
witnesses to testify as to the valuatiortted HOA accounts receivable at issue in this.ca€#
Nos. 36, 41, 58. The Court held a hearing on Plaintiffs’ preliminary injunction motions (¢
three days from May 11, 2016 to May 13, 2016.

For the reasons discussed below, the Court finds that First 100étaland GFY have
not established the elememiscessary foa preliminary injunction, nor have they shown that tl

parties entered into a binding contract on February 2, 2016. Therefor€ptine denies the

! Kal-Mor joined in First 100’s Motion for Temporary Restraining Order on January
2016. ECF No. 8.
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parties’ motions for preliminary injunction and First 100’'s Motion to Enforce $wsithé

Agreement.

I. FINDINGS OF FACT

Based on its review of the evidence submitted at the preliminary injunctiondyetae
Court makes the following factual findings.

A. First 100’s Acquisition of 2013 Receivables

1. First 100 is a real estate investment company that @sethtough acquiring
rights to future cash flows frondelinquentHOA assessmenaccount receivablesnd by
purchasing real property at HOA foreclosure sales.

2. On July 3, 2013, First 100 entered into a Purchase and Sale Agreement wi
Association of Poinciana Villages, Inc. (APV), a Florida HOA complrisé approximately

30,000 homes. Pursuant to therchase and Sale Agreement, First 100 purchased fronth#eP\j

right to receive all payments of delinquent HOA assessments owed to APV for 3,417 hmits.

Court will refer to this beneficial interest in the accounts receivable 20ff8Receivables

3. According to the Purchase and Sale Agreement, ARyYreed to pursue
foreclosure proceedings against select properties with delinquentrassesscounts that werg
sold to First 100. APV alsgranted a limitegpower of attorney to First 100 hire legal counsl
to represent APV in foreclosure proceedings on those properties and authaszé@@and its
chosen counsel to act on APV’s behalf with respect to oftepay off delinquent assessmen
for properties placed into foreclosure proceedings.

B. Omni Loan Agreement

4. On May 27, 2014, Omni and First 100 entered into a Loan Agreetmenigh
which Omniagreed to loan a maximum of $5,000,000 to First 100 (the “Omni Loan”).

5. The Omni Loanwas purportedlysecured according to the terms of a Secur
Agreement etered into by the parties on May 27, 20Mcording tothe Security Agreement,
First 100 granted Omni a security interest in the “Collateral,” which was edefin the

agreement as “all of [First 100’s] present and future right, title and interesidio any and all
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of the personal property of [First 100], whether such property is now existing oiftéerg
created, acquired or arising and wherever located from time to time.” Sekgrégmeng 1.2,
Omni Ex. 5. Among other things, the definition of llateral” specifically includes accounts
payment intangibles, “the HOA Receivables identified on ‘Scheduleheketd (the 2013
Receivables)and “all Accessions to and Proceeds and products of the foreglinkj.First 100
defaulted in its repayment obligations, the Security Agreement authorimedt®accelerate the
total amount due and to foreclose on the collat&dag 5.2.

6. Severalmembersf First 100 also executed personal guaranties in favor of O
as additional security for Omni’s loan to First 100.

7. First 100 subsequently defaulted on its repayment obligations under the
Agreement and remains in default. To date, the total balance owed to Omni by First 100
the LoanAgreement is53.5 million. This finding is based on the affidavit of Jay Bloom, direc
of First 100, filed in connection with First 100’s original Motion for Temporary faashg
Order, as well as the testimony presented at the preliminary injunction hearing

8. First 100 and Omni entered into a Forbearance Agreement on December 18,
which was amended on December 21, 2015, in which they agreed that Omni would ng
action at that time to foreclose on the collateral identified in the Security Agreemen

9. As consideration for Omni’s forbearance, the ForbearanceeAget states that
First 100 was to make a payment of $270,500 within five business days of the effectigé o
the agreement. The Forbearance Agreement also states that “[t{jhe making pdysueint shall
be a condition precedent to [First 100] beingitlat to the forbearance herein.” Forbearan
Agreement at 4, First 100 Ex. 13.

10. The Forbearance Agreement states that it is not effective until all condit
precedent to forbearance have been fully satisfied, including First 10Qiserment to make ¢h
$270,500 paymentd. at 1.

11.  First 100 did not make th&270,500 paymento Omni asrequired by the
Forbearance Agreement.

C. Agreement With PrenPoinciana
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12. On February 2, 2015, PrenPoinciana and First 100 entered into a Pro
Purchas and Sharing AgreemeliftFirst PPSA). The First PPSA states thaPrenPaiciana
purchased from First 180“free and clear of any lien, claim, . . . security interest, equ
restriction @ other encumbrante-the right to receive a percentage of any proceeds real
from the 2013 Receivables, including money received from the collection of any deling
assessments, the sale of the liens, or the sale or rental &draokpsedproperties attached to
those delinquenaccountsFirst PPSA 8§ 1(a), PrenPoinciana Ex. By the terms of thd=irst
PPSA, the percentage of 2013 Receivable proceeds allocated to PrenPoinciana gioudd Kk
100% and would decrease as the aggregate amount paid to PrenPoinciana hit esteildshr
PrenPoinciana paid a purchase price of $1,000,000 to First 100 for the right to recséve
proceeds.

13.  First 100 made severabvenants and acknowledgemetadPrenPoinciana in the
First PPSA Relevant to this case, First 100 agreed that it would not (without PrenPoiaci
prior written approval) transfer, assign, dispose ofudher encumber its beneficial interest i
the 2013 Receivables, any properties secured by the 2013 liens that were subsegeeloted
upon by First 100, “or any other assets” of First 1808 6(c)(1), (3). First 100 also aged that
it would not “[ijncur any additional borrowed money indebtedness or guarantee anowéor
money indebtedness of any other Person” except for certain payments fromid&6ic)(2).

14. TheFirst PPSA also contains a sectitrat grantsa secuty interest in favor of
PrenPoinciana to secure First 100’s obligations under the agreement. Accordingseztibis,
First 100 grantedPrenPoinciand'a second lien security interest in, and lien, claim a
encumbrance onthe 2013 Receivablefd. § 2€). The PPSA states that this security interg
was to be subordinate to Omni’s security interest in the 2013 Receivables grantedhand
Omni Loan Agreementd. The First PPSA also states that First 100 authorized PrenPoinc
“to file any UCGC1 financing statements and to take any other action necessary ta pezfe
security interest granted . above.’ld.

D. Agreement With Prentice
15.  On April 20, 2015, First 100 executed a Secured Short Term Original I
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Discount PromissgrNote (“Prentice Note”)in favor of Prentice Lending I, LLCThe Prentice
Note states that First 100 agreed to pay a sum of $150,000 to Prentice by a certain
repayment for a loan from Prentice to First 100. The sum due to Prenticenaveased a
approximately $162,000 in an amendment to the Prentice Note entered into on May 14, 20
16. The Prentice Note states that First 100 agreed to placeefdiguted deeds to
four parcels of real estate in trust for Prentice’s benefit as securifyirgir100’s repayment

obligation. The May 14 amendment to the note states that Prentice would have the eightdo

the deeds provided “to satisfy all amounts outstanding under the Note.” AmendmentdNd.

Prentice Note 8 3, PrenPoinciana Ex. F.
17. The PrenticeNote also states that it secured by First 100’s right to receiv

payments from the 2013 Receivables under Eirst PPSA and a subsequent Payme

Arrangement Agreement entered into by First 100, Omni, PrenPoinciana, and Mc&abe

Group, P.A. (legal amnsel charged with collecting payments on the 2013 Receivable
Florida).

18.  First 100 tendered four quitclaim deeds to the parcels of real property to €re
It is unknown whether Prentice recorded the deeds. First 100 has not otherwised Sidis
repayment obligations under the Prentice Note.

E. February 2, 2016 Settlement Negotiations

19. The Court held a hearing on First 100’s Motion for Preliminary Injunction
February 2, 2016At the hearing, the parties advised the Court that they had reachddraestt
after several hours of negotiations.

20. Counsel for Omni then read several terms of the parties’ agreement intg
record and all partiesppeared to agrde those terms. Counsel for Omni stated that the par
intended for the terms read into the record “to be an enforceable contract . . . but then #o 1
up with an agreement that might give a little more detail.” Tr. at 12291’ ECF No. 37.

21. Among the terms agreed to by the parties at the February 2 hearinthate(@
the foreclosure salaoticed by Omni and PrenPoinciana would be cancelled; (ii) all of H

100’s interest in the 2013 Receivables would transfer to Omni; (iii) Omni wouldmass
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management and control of the HOA lien portfolio and would serve as the sole liaison t
McCale, who was the counsel servicing and collecting on the APV liens in Fldnda;
proceeds from the HOA receivables would be distributed according to afalidtgrursuant to
which the proceeds would first flow to Omni until it was repaid in full, then partially to On
and partially to PrenPoinciana until certain thresholds were met, and then wouldiedatbe
divided among Omni, PrenPoinciana, First 100, andM@l at varying percentages; and (\
First 100 would place the rents and other revenue from four parcels of Nevada reay pntpel
the waterfall.

22.  Additionally, the parties agreed at the February 2 hearing that First 100
previously agreed to purchase from APV the right to receive proceeds from deling
assessment account receivalflasthe years 2014 and 2015 (the “201% Receivables”), but
had not yet provided the funding for that purchase.

23. The parties further agreed that any funding of the 2lB4Receivable purchase
by First 100, KalMor, or another partgssociated with this agreement between the pamiies

take place within 30 days. If this occurred, First 100 would receive the proceedshgor

assessments in an amount of $252 per year per home. The remainder of the proceelgtsu¢

fees, interest, collection costs, and attorney’s fees, would flow into the allaterf

24.  Finally, the parties agreed that if First 100 was found to have a binding cor]
with APV to purchase the 2046 Receivables and was found to be in breach of that cont
First 100 would be solely liablfor that breach.

25.  Although the parties informed the Court that they intended to draft and fi
formal written settlemerdocumentthey wereunable to reach agreement on that docuniére.
parties then participated in a consolidated hearing on First 100 andMg€als preliminary
injunction motions on May 11-13, 2016.

F. GFY’s Purchase of the 2014-15 Receivables

26. In January 20165GregDarroch, managing member of Kigllor, began discussiong
with First 100 regarding a potentiajireementvhereby Darrochwvould provide funding for the
purchase of the 20145 Receivables from APV.
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27. The purchase of the 20146 Receivables had already been agreed to between

APV and First 100 in November 2015. According to the seahthe agreement between APY
and First 100, the 201#5 Receivables wert besold to First 100 as of October 30, 2015, with
First 100’'spaymentof the sale price due by November 30, 2H&wever,First 100 never paid
the sale price to APV.

28.  On January0, 20b5—which was approximately the same date that First 100 and
Darrochbegan discussions regarding the funding of the ABlLReceivables-the Court issued
a Temporary Restraining Order directing First 100 not to “sell, encumber, owstheatispose
of any of the interests in HOA accounts receivable they may possessetadtiasue in this

litigation.” ECF No. 11.

29.  Subsequently, during the February 2, 2016 hearing, the parties read their propose

settlement agreement into the recoarroch participated telephonically at the February| 2
hearing. As stated above, the partiescluding First 100, KaMor and Darroch-agreed thaif
funding for the 20145 Receivables were provided to APV by First 100,-Mal, or another
party, First 100 would receive the proceeds from the assessments in an amount of $2&2 per
per home. The remainder of the proceeds, such as late fees, interest, collestsoracd
attorney’s fees, would flow into the waterfall. There was no discussithre &ebruary 2 hearing
of anyparty other than First 100 taking title to the 2QB4Receivables.

30.  Throughout February and March, First 100, -K&r, Omni, and PrenPoinciana
continued to negotiate the terms of a comprehensive written settlement agrderse100 and
Darroch also catinued dscussions relating tDarroch’spurchase of the 20145 Receivables.
During these negotiations, First 100 never informed Darroch that First 100 hmdrdeeed by
the Court not to sell or encumber any HOA accounts receivable in their possessi@ver,
Darroch was on notice of this order because it was sent to his counsel.

31. Darroch and cemwner Phil Burasso created GFY as a spquiapose entity to
complete the purchase of the 2613 Receivables. Burasso was not a party to the purpofted
February 2 settlement agreement, nor did he participate in those negotiations.

32. On March 11, 2016, counsel for Ons@nt a letter t@ounsel for First 100, Kal
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Mor, and GFY. The letter stated that the parties had exchanged several drafts itiéra

settlementagreement, but that after a fewour telephone conference on March 4, 2016, “the

were still 18 unresolved issues, most of which involve centrally important isgtresPoinciana
Ex. Y. The letter stated that Omni’s counsel was enclosing a proposddnwsittiement
agreement and that if it was not executed and returned by March 17, 2016, counsel would
the Court of Omni’s position that settlement negotiations were dead.

33.  On March 15, 2016Darroch informed Martin Boone, managing memioér
Omni, that the 2014-15 Receivables would be funded by March 18.

34. On March 16, 2016, Darroch informed Boone that Darroch’s lender would
provide the anticipated funding unless the settlement agreement was Sitpeegroposed
settlement agreemewas not signed.

35.  On March 17, 2016, GFY and First 100 entered into a Proceeds Purchas
Sharing Agreement (“Second PPSA”). The Second PPSA states that GFY pualha$&dlrst
100’s rights to and interest in proceeds realized from the 2013 Receivables, th&52(
Receivables, and assessments due on one thousand additional APV properties through D
31, 2015. This Second PPSA did not indicate that it was intended be incorporated int
“Settlement Agreement” or that it was meant to be subordinate to any dm@nifierests of
Omni or PrenPoinciana.

36. On March 18, 2016, Darroch, on behalf of GFY, wired approximately $710,
to APV as payment for the 2014-15 Receivables.

37. GFY purchased the 204¥6 Receivables in reliance on the Second PPSA
entered into withrirst 100, not on the purported February 2 settlement agreement. This fand
based upon the overall circumstances, timing and wording of the Second PPSA astkeell
Court’s finding thatDarrochwould not have wired the $710,000 to APV in the absence of
signed Second PPSA is also based on the fact that GFY wasowmed by Burasso, who wag
not a party to the settlement negotiatioas,well as the fact that the Second PPSA conta
additional terms beneficial to GFY that were not outlinethatRebruary 2 hearing.

38. The Court also finds that k&lor and GFY intentionally withheld the Secon
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PPSA from Omni and PrenPoinciana during the discovery and proceedings in thiespise

knowing that it should have been produced and that it was clearly relevant to the dissudged i

in this case.
G. Valuation of 2013and 201415 Receivables

39. The face value of the 2013 and 2a13 Receivables (collectively, the “Lier]
Portfolio”)—which reflects assessments, late fees, interest, attorney’'s fees and cdst
administrative fees-is approximately $5.23 million.

40. Atthe May 11 preliminary injunction hearing, the Court heard testimony Jaym
Bloom, director of First 100, and Leigh Katzman, an attorney licensed in the stal@rida.
Both witnesses testifiem their opinion of the value of the Lien Portfolio.

41.  Mr. Bloom testified that the value of the portfolio is no less than $5 million §
no more than $227 million, with an expected value of $59 million. This testimony was bas
Mr. Bloom’s opinion that some liens would be paid off at face value and that First 100 w
take title to the properties attached to the liens that were not paid off. Firsol@then sell or
rent out those properties, generating revenue much greater than the facd ealte individual
lien.

42.  The Court does not find Mr. Bloom’s testimony regarding valuation of the |
Portfolio to be credible. Mr. Bloom is not licensed to practice law in Florida demtified no
legal authority by which a Florida HOA would be able to extinguish a bank’spfiity
mortgage and thereby take title to a property free and clear of the mortgage. Athgitema
discussed in more detail below, the Court finds no basis for such a procedure in &lorid
While Mr. Bloom testified that FirstO0 could derive significant value from acquiring properti
in the Lien Portfolio at foreclosure sales and renting them out or selling them] @dréias not
actually foreclosed on a single property listed in the Lien Portfolio. The Countnfy is dso

based on its own credibility determination from observing the testimony itself

43. Mr. Katzman testified that the value of the Lien Portfolio is approximately7$3.

million. The Court finds Mr. Katzman'’s testimony to be credible. Mr. Katzman iseaded

Florida attorney with substantial experience litigating HOA foreclosure actiothat state. He
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provided clear reasons for each step of his calculations that were based opehisneg. As
discussed below, the Court also agrees with his interpretatti6iorida law to the extent it is
relevant in this case.

44.  Therefore, the Court findthat the marketvalue of the 2013 Receivables an
2014415 Receivables that would be recoverable by the seller in a foreclosures $3€)7
million.

45.  Omni, PrenPoinciam and Prentice have each noticed UCC collateral sales of
personal property of First 100, LLGeeKal-Mor’s Mot. Prelim. Inj. Ex. 2, 3. Both Notices of
Sale list the 2013 and 2014 Receivables as the first assets to be sold.

46.  As found above, First 100 owes $3.5 million to Omni. First 100 owes a comb)
$1.68 million to PrenPoinciana and Prentice. Both amounts are secured by FirshtE8& in
the 2013 Receivables. these receivables were sold by Omni and PrenPoincrarma UCC
collateral sale, the proceeds would be insufficient to completely satistyllPi0’s debt to Omni

as the firstposition secured creditor, let alone to PrenPoinciana.

1. LEGAL STANDARD
A preliminary injunction is “an extraordinary remedy that may onlawarded upon a

clear showing that the plaintiff is entitled to such reli&inter v. Natural Res. Def. Council

Inc., 555 U.S. 7, 22 (2008). To obtain a preliminary injunction, a piaimust establish four
elements: “(1) a likelihood of success on the merits, (2) that the plaintiff willy li&effer

irreparable harm in the absence of preliminary relief, (3) that the batdrexguities tip in its
favor, and (4) that the public interest favors an injunction.” Wells Fargo & Co. v. ABD Ing

Fin. Servs., Inc., 758 F.3d 1069, 1071 (9th Cir. 2014), as amended (Mar. 11, 2014)

Winter, 555 U.S. 7, 20 (2008)). A preliminary injunction may issue under the “serious quest

test.Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1184G®. 2011) (affirming the

continued viability of this doctrine peSYinter). According to this test, a plaintiff can obtain

preliminary injunction by demonstrating “that serious questions going tméniégs were raised

and the balance of hardships tips sharply in the plaintiff's favor,” in addition to theVgihir
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elementsld. at 113435 (citation omitted).
Where(as here) the Court’s jurisdiction is based on diversity of citizensgpCourt
must apply state law regarding the availability of preliminary injunceliefrrather than federal

law if the state law is outcordeterminative Sims Snowboards, Inc. v. Kelly, 863 F.2d 643

64647 (9th Cir. 1988). This is because “a fede@lrt adjudicating a Statgeated right solely
because of diversity of citizenship is for that purpose, in effect, only anotherofdhet State,”
and therefore cannot “substantially affect the enforcement of the right ashbgitea State.ld.

(quoting Guaranty Trust Co. v. York, 326 U.S. 99, 108 (1945)). In this case, the Court nead

not apply state law standards because it concludes that doing so would not be -oufcorr
determinative; as discussed below, First 100,-Maf, and GFY would not be engd to

preliminary injunctive relief under federal or state law.

V. CONCLUSIONS OF LAW
The Court concludes that First 100, Hbr, and GFY have not satisfied their burden of
establishing the requirements of a preliminary injunction in this case. Aogtydihe Court
denies both preliminary injunction motions and will discuss each in turn. The Courtralso (fi
that the parties did not enter into a valid and binding settlement agreementFabthary 2,
2016 hearing because the parties did not agrek noaterial terms. Thus, First 100’'s Motion to
Enforce Settlement Agreement is denied.
A. First 100’s Motion for Preliminary Injunction
Applying theWinter factors, the Court finds that First 100 is not entitled to a prelimingary
injunction under federal lawkirst 100 is similarly not entitled tan injunction under Nevada
law. As will be shown below, First 100 has not established a likelihood of success onitee mer
on its state law claims, nor has it shown a likelihood of irreparable harm even &srrinest
defined under Nevada law. Therefore, as the application of state law would not be euttom:
determinative, the Couanalyzes only the federal standards.
1. Likelihood of Success on the Merits

First 100 asserts four causes of action in its Complaint: breach of conirgst

-12 -
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enrichment, declaratory relief, and permanent injunctive relief. First 190dtaestablished thaf
it is likely to succeed on any of these claims.
a. Breach of Contract
Under Nevada law, breach of contract is “a material failure of performance of a

arising under or imposed by agreement.” Bernard v. Rockhill Dev. Co., 734 P.2d 1238,

(1987). A breach of contract claim requires (1) the existence of a valid cor?)aatbeach by

the defendant, and (3) damage as a result of the brieadtardson v. Jones, 1 Nev. 405, 4(
(1865); Rivera v. Peri & Sons Farms, Inc., 735 F.3d 892, 899 (9th Cir. 2013) Ritingrdsoh

When facts are not in dispute, contract interpretation is a question of law for theLebwet.

McGovern Bovis, Inc. v. Bullock Insulation, Ind.97 P.3d 1032, 1041 (Nev. 2008).

First 100’s breach of contract claim is focused on the Forbearance Agreamehich
Omni agreed not to foreclose on tr@lateral identified in the Security Agreement. First 190
not likely to prevail on this claim. By its own terms, the Forbearance Agreemenindoéske
effect until all conditions precedent have been “fully and strictly satj$fietluding the
requiement that First 100 pay $270,500. At a hearing held on January 20, 2016, Firs
conceded that it had not made the $270,500 payment. Therefore, First 100 has not show
satisfied this condition precedent that would trigger Omni’'s forbearance odmigaeeGoldston

v. AMI Investments, InG.655 P.2d 521, 523 (Nev. 1982) (“[W]here a party is in default

obligations which must be performed prior to the performance by the other pastgibgadue,
the first party is not entitled to claim a defaljt the second.”). In addition, the Court finttisit
Omni is not in breach of the Forbearance Agreement. Consequently, First 100 rstisbiished
a likelihood of success on this claim.

Similarly, to the extent First 100 asserts a claim against Preri&@uoénfor breach of the
PPSA, the Court finds that First 100 has not established that it is likely toeduonesuch a
claim. While First 100 argues that PrenPoinciana is not authorized to foreclose unB@SAe
the Court disagrees. In the PPSA, First 100 explicitly granted a seoteityst to PrenPoinciang
in the 2013 Receivables. Under Nevada law, a security interest need not takeutap&otm.

N.R.S. 104.9108)(a). Nevada law clearly permits a secured party to foreclose to enferg
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securty interest upon default. N.R.S. 104.9601(1)(a). Therefore, First 100 has not demonstrate

a likelihood of success on the merits as to its breach of contract claim againRbiRciand.
b. Unjust Enrichment

As an initial matter, the Court finds that Nevaldav applies to First 100’s unjust

enrichment claim?A federal court sitting in diversity ordinarily must follow the choizielaw

rules of the State in which it sitsAtlantic Marine Const. Co., Inc. v. U.S. Dist. Court, 134 S.Ct.

568, 582 (2013)In Nevada, actions based in restitution “are determined by the local law of the

state which, with respect to that issue, has the most significant relgh@aghe occurrence andg

the parties . . . .” Rest. (Second) of Conflict of Laws § 221(1); Gen. Motors Corp. v. E

ghth

Judicial Dist. Court 134 P.3d 111, 116 (Nev. 2006) (applying the Restatement’s “most

significant relationship” test)Certified Fire Protection, Inc. v. Precision Construction, 283 P

250, 257 (Nev. 2012) (in Nevada, unjust enrichmenpremised on a theory of restitution).

Courts are to balance several factors in making this determination, incl@inghere the

parties’ relationship was centered, (b) where the benefit was received, ¢cg Wie act

3d

conferring the benefit or enrioient was performed, (d) the domicile, residence, and place¢ of

business of the parties, and (e) the location of any land or chattel connectedrinctiraent.

Rest. (Second) 8§ 221(2). Here, First 100’s unjust enrichment claim is premised ora@m

ni

Pren®inciana receiving a benefit in Nevada from a foreclosure sale conducted in Nevade

Additionally, First 100 is a Nevada LLC. While the final factor favors applyilegda law, the

balance of these factors supports the application of Nevada law.

In Nevada unjust enrichment is a theory of restitution in which a plaintiff confers a

benefit and seeks payment of “as much as he ... deserve[s]’ for that .lieewiiied Fire

Protection283 P.3dat 257 (alteration in original):Unjust enrichment exists whehe plaintiff

2 The Court recognizes that the PPSA states that “[a]ll issues concerisiragtéement

shall be governed by and construeddoadance with the laws of the State of Delaware.” PPS

§ 13, PrenPoinciana Ex. A. Applying Delaware law to First 100’s breach of cooteatt

against PrenPoinciana would not change the reSe#6 Del. C. § 9203(b) (a security interest]

is enforceableagainst the debtor if value has been given, the debtor has the power to tr
rights in the collateral to the secured party, and “the debtor has authentcatedurity
agreement that provides a description of the collaterm)g§ 9601 (after defalt, a secured
party “may reduce a claim to judgment, foreclose, or otherwise enfdreeeturity interest “by
any available judicial procedure”).
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confers a benefit on the defendant, the defendant appreciates such benefit, and t
acceptance and retention by the defendant of such benefit under circumstectgat it would
be inequitable for him to retain the benefit without ppant for the value thereofid. internal
guotation marks omitted). The benefit conferred “can include services bensdical at the
request of the other, denotes any form of advantage, and is not confined to retention abmc
property.”ld. (intermal quotation marks omitted).

Here, First 100 has not demonstrated it is likely to succeed in its unjust enrictianent

First 100 has not shown that it has conferred, or is at imminent risk of conferringefé ba

nere

ney

Omni and PrenPoinciarfar which retention without payment would be inequitable. As set fgrth

in detail above, the Court finds the value to Omni and PrenPoinciana of the 2013 a+idb 2(
Receivables to be $3.07 million. First 100 ov8s5 million to Omni, which is secured byé
Collateral as that term is defined in the Security Agreement. First 100 alsoaoemsbined
$1.68 million to PrenPoinciana and Prentice, which is secured by First 100&sisterthe 2013
ReceivablesThe Court does not find that the value of ttleer categories of personal propert
Omni seeks to sell at the UCC collateral sateild exceed the debt owed to Omnherefore,
First 100 has not established that Omni and PrenPoinc@nd even recover the full amount
they are owed by First 100 through the scheduled collateral sale, much lesgsblg enyiched
by the sale.
c. Declaratory Relief

In Nevada, “f]ny person . .. whose rights, status or other legal relations are ctbgcts
a statute, municipal ordinance, contract or franchise, may have determineguestion of
construction or validity arising under the instrument, statute, ordinance, contfiastaiise and
obtain a declaration of rights, status or other legal relations thereunderS.I80R040. First 100
advancedour arguments for why it is likely to succeed on the merits of its declaratory r¢
claim, none of which are availing. The first argument is that no party has digpatealidity of
the Forbearance Agreement and that Defersdaate no right to foreclose on collateral not listg
in that agreement. As discussed above, however, First 100 was obligated to pay Ommfa

$270,500 as a condition precedent to the Forbearance Agreement taking Feféecl00
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concedes that it did not make this payment, and thus has not established that Omni ig/bq

this agreement.

Second, First 100 argues that the collateral sale as noticed would be void asaaltyme

unreasonable under N.R.S. 104.9610. This stgitavides that “[elery aspect of a disposition
of collateral, including the method, manner, time, place and other terms, ne@hbeercially
reasonablé.N.R.S. 104.9610(2):The conditions of a commercially reasonable sale sho
reflect a calculatedfort to promote a sales price that is equitable to both the debtor ang
secured creditoThe quality of the publicity, the price obtained at the auction, [andjuh®er
of bidders in attendancare important factors to consider when analyzing theneercial

reasonableness of a public saBennison v. Allen Grp. Leasing Corg.71 P.2d 288, 291 (Nev.

1994) (citations and internal quotation marks omitted) (alteration in original).wide
discrepancy between the sale price and the value of theerllledmpels close scrutingto the

commercial reasonableness of the 8dlevers v. Rio King Land & Inv. Co., 560 P.2d 917, 92

(Nev. 1977) First 100 contends that the proposed collateral sales would be commer
unreasonable because no one knows what is being bought or sold and because the sale
the 2013 and 20145 Receivables is unlikely to reflect the true value of these assets. Ng
contention has merit. The most recent notices of sale prepared hya@tRrenPoinciana list

the assets to be sold with considerable specifiSiéeKal-Mor's Mot. Prelim. Inj. Ex. 2 (listing

eight separate categories of assets to be swmldx. 3 (listing three separate categories).

Further, First 100 has not established that the 2013 and1ZR&ceivables are worth anythin
beyond the $3.07 million testified to by Mr. Katzman. Therefore, First 100’s carrahe
unreasonableness argument fails.

Third, First 100 argues that PrenPoinciana has no secured interest @fitaioliforeclose
on First 100's collateral. For the reasons discussed in Section IV.A.1.a absvd,0Bithas not
shown it is likely to succeed on this argument.

Fourth, First 100 contends that Omni’s notice of sale is overly broad in that it see
foreclose on property of First 100 that was not pledged as collateral. But First 100 hasom

showing that it pledged anything less to Omni than what was defined as “Gdllatethe
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Security Agreementnamely,“all of [First 100’s] present and futuréght, title and interest in
and toany and all of the personal property of [First 100],whether such property is now existing
or hereafter created, acquired or arising and wherever located from time to time.” Securi
Agreement § 1.2, Omni Ex. 5 (emphasis added). Omni is therefore entitled to enclose o
personal property to the extent it is owned by First 100.
d. Permanent Injunction

First 100’s final cause of action is for permanent injunctive relief. For the smwens it
is not entitled to a prelimary injunction, First 100 has not shown a likelihood that it will prev
on the merits of this claim.

2. Likelihood of Irreparable Harm

Under the secondVinter factor, a plaintiff seeking a preliminary injunction mus

establish a likelihood-not just a posskility—of irreparable harmVinter, 555 U.S. at 22. Where
(as here) a right of action arises under state lawgulestion of whether an injury is capable (
redress through monelamages is also governed by state BeeClausen v. M/V New Carissa

339 F.3d 1049, 10685 (9th Cir. 2003) (finding a right to damages accruing to prevail

plaintiffs under a state statute to be substantive, because “the question of the pamee of
damages is inseparably connected with the right of action”) (interoshttpn marks omitted);

see alsdagle Investors v. Bank of America, 585 F. App’x 742, 742 (9th Cir. 2014) (holding

an unpublished and neggrecedential decision, that the district court erred in finding no show
of a likelihood of irreparable harm and that “[w]here, as here, a right of actses amder state
law, state law must also govern the extent to which damages are available tatgiridat
right.”).

Applying Nevada law to this element, the Court finds that First 100 has nblisistd a
likelihood of irreparable harm absent an injunctidBach of First 100’s two arguments witl
respect to this element are without merit. First 100’s first argument relies ocauthedremise

that the HOA receivables constitute interests in real property. First 100tciteson v.

% The Court finds that First 100 has not established the irreparable harm reunire
under federal law either, but since Nevada law is more expansive than federag&ding
what constitutes irreparable harm, the Court need not engage in that additionas.analys
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Thatcherfor the propositin that ‘real property and its attributes are considered unique and

of real property rights generally results in irreparable harm.” 742 P.2d 1029, 1030 (Nev. 1

But First 100 has not shown that its HOA receivables constitute “real projggrty.” First 100
contends that it is able to foreclose on the properties connected to the delinquemmhexssg
accounts for which it holds a beneficial interest and that it would be able to obtaindrelear
title to these properties, extinguishitige inerests okven firstpriority mortgage holders. This ig
contradicted by the Court’s review of Florida law.

In Florida, an HOA has a lien on each parcel of property to secure the payment of U

assessments and certain other amounts when the HOA’s gmyvdotuments authorize such

loss

987

LS

npai

A

lien. Fla. Stat. § 720.3085(1). Normally, the HOA's lien is effective from the date the original

declaration of the community was recordé&t.“However, as tofirst mortgages of record, thg
[HOA's] lien is effective from andfter recording of a claim of lien in the public records of t
county in which the parcel is locatédd. A “claim of lien” must be filed at the time assessmer;
are due and owindd. 8§ 720.3085(1)(a)Nevertheless, if both the declaration and mortgagee

recorded before July 1, 2008, the HOA'’s lien could stdte back to the recording of thg
governing documents and take priority over the mortgage if (1) the HOA’s governing aadsur
authorized liens for unpaid assessments, and (2) the governungeiats clearly stated that suc

liens were superior to lateecorded mortgagesd. 8 720.3085(L)Ass’n of Poinciana Viages

v. Avatar Props.Inc, 724 So.2d 585, 587 (Fla. Dist. Ct. App. 1998). the preliminary

injunction hearing, Mr. Bloom testified that APV’s governing documents weradaden 2000
or 2001 to subordinate the HOA's lien to first mortgages. Therefore, First 100 hag
demonstrated the existence of any mechanism under Florida law by itvbalid take title to
APV properties and extinguish the first mortgages on the properties. First 100 jesatey
right with respect to the properties in its Lien Portfolio than any prospective auglee HOA
foreclosure sale would: the right to bid at the auction and acquire the propertgt sakjee
bank’s mortgage. This is insufficient to establish the type of “real propeftistithat may be
subject to injunctive relief under Nevada law.

First 100’'s second proposed basis for irreparable harm comes_from Sobol v. G
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Mgmt. Consultants, In¢.in which the Nevada Supreme Court stated tlaats* committed

without just cause which unreasonably interfere with a business or ddstargdit or profits,
may do an irreparable injury and thus authorize issuance of an injuncigé P.2d 335, 337
(Nev. 1986)._Soboldoes not support the issuance of an injunction in this c@ebol
contemplated the issuance of an injunction where the acts in question not only inteitfetad w
plaintiff’'s business, but were “committed without jgsiuse.”ld. Immediately after this passage

the Nevada Supreme Court cited to its previous decision in Guion v. Terra Markehiey.of

Inc., 523 P.2d 847 (Nev. 1974). the Court explained that this equitable principle
aimed at restraining tous actsld. at 848. Here, Omni’s and PrenPoinciana’s act of seeking
conduct a UCC collateral sale is neither tortious nor “committed without just caDsetfie
contrary, the evidence clearly demonstrates that First 100 is in breach lajathéAgreement
and the PPSA, that Omni and PrenPoinciana are entitled to foreclose under thet rg
agreements, and that the assets sold at the collateral sale will likely not esgntkatdebts
owed to them. Thus, First 100 has not shown a likelihoodegamable harm.

As First 100 has not established a likelihood of success on the merits or irreparahle
the Court does not address the application of the remaidintggr factors.

B. First 100’s Motion to Enforce Settlement Agreement
It is “well establi©ied” that a trial court has the inherent power “to summarily enforceg

motion a settlement agreement entered into by the litigants while the litigation is pendirgg |

it.” In re City Equities Anaheim, Ltd., 22 F.3d 954, 957 (9th Cir. 1984} ay v. Andersonthe

Nevada Supreme Court aptly laid out what is required for a valid and enforceablmegsttl

agreement:

Because a settlement agreement is a contract, its construction and
enforcement are governdwy principles of contract lawBasic contract
principles require, for an enforceable contract, an offer and acceptance,
meeting & the minds, and consideratioWith respect to contract
formation, preliminary negotiations do not constitute a binding contract
unless the parties have agreed to all mdteéeans. A valid contract
cannot exist when material terms are lacking or are fiogritly certain
and definite.A contract can be formed, however, when the parties have
agreed to the material terms, even though the contract's exact language is
not finalzed until later.In the case of a settlement agreement, a court
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cannot compel compliance whenaterial terms remain uncertaiifhe
court must be able to ascertain what is required of the respective parties.

119 P.3d 1254, 1257 (Nev. 2005). Thus, the key inquiry for First 100’'s Motion to Enforce

Settlement Agreement is whether the parties agreed to all material terms at tregyF2p2016
hearing. In order to be considered “material,” a contract term must not be a “rmeatitioi but

rather should conigtite “an important reason why a party enters into a settlement agitgelden
at 1258. Determining the material or essential terms is anfi@ctsive inquiry that “depends orj
the agreement and its context and also on the subsequent conduct of the partiesg itieug

dispute which arises and the remedy soudbeftified Fire Protection283 P.3d at 255 (quoting

Restatement (Second) of Contracts 8§ 131 cmt. g (1981)).

The Court finds that the parties did not enter into an enforceable contract abitharye
2 hearing. The context of the agreement and the parties’ subsequent conduptadi¢belearly
indicate that there was no complete meeting of the minds atettredfy 2 hearing. All of the
draft agreements exchanged after the hearing, as well as the previous conteaets iato
among the same parties, demonstrate that this was a highly complex settlamemeag with
many moving partsThe parties exchangeat least five full draft settlement agreements ove
period of more than a month before negotiations broke down. The communications exch
indicate that these negotiations were not surprising to anyone; rather,ttbe fodly anticipated
going backand forth on different terms in the proposed agreement. The drafts exchanped
parties reveal that they continued to have substantial disagreements am teemai after the
hearing, particularly with respect to the flow of managerial control dfidgre Portfolio and First
100’s obligations to cure deficiencies in its deeds of trust for certicels of Nevada real
property.The level of detail contained in the terms read into the record on February 2, 2(
much simpler (but not clearethanthat of the parties’ earlienritten agreements or the draft
exchanged following the hearing. Based on these facts, the Court concludes thatebedgar
not agree to all material terms on the record on February 2.

Moreover, even if the terms agreed to on February 2 were sufficient to etEnstit
binding settlement agreement, the Court would find that First 100 is no longer entitlek tq

enforcement of that agreemeAtmaterial breach by one party to a contract may excuse fur
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performance by another party to the contr&teYoung Elec. Sign Co. v. Fohrman, 466 P.Z

846, 847 (Nev.1970) (*Young Electric's duty to maintain the signs and rebuild in the evd
destruction existed only if the lessee was not atemal default. The lessee's material breach
failing to pay rent excused further performance by the |€3sT]he party who commits the
first breach of a contract cannot maintain an action against the other for a snbsaityre to
perform.” Bradley v. Nev:Cal-Or. Ry, 178 P. 906, 9689 (Nev.1919);Samson v. NAMA
Holdings, LLC 637 F.3d 915, 931 n.87 (9th Cir. 20188 amendedFeb. 11, 2011) (citing
Bradley). Here, the parties agreed at the February 2, 2016 hearing that Firsbal@D“elean

up” any issues with the above-mentioned deeds of trust for four Nevada propertiesngahy
issues with tax liens. The evidence indicates that First 100 did not take tbatawti that tax
liens remain outstanding. The Court would therefore fimd to be a material breach by Firs
100 that would preclude its enforcement of the settlement agreement. First 1@ibe b
Enforce Settlement Agreement is denied.

C. Kal-Mor and GFY’s Motion for Preliminary Injunction

Finally, KaFMor has not demonsted that it is entitled to a preliminary injunction unde

either federal or state law. As the application of state law would not be outi=iaTeninative,
the Court only analyzes the federal standard.
1. Likelihood of Success on the Merits

Kal-Mor and GFY’s motion is premised on eight causes of actibeged in their
Complaint declaratory relief, fraud, conspiracy/concert of action, breach of contract/eletal
reliance, breach of the implied covenant of good faith and fair dealing, unjust enrich
injunctive relief, and tortious interference with contractual relatitiash of the causes of actiof
are connected by the same underlying facts:M@ and GFY assert that the parties entered it
a binding settlement agreement on the record at the Febru203@ hearing and that, in relianc
on this agreement, Mr. Darroch (managing member of bothM&al and GFY) wired

approximately $710,000 to APV to purchase the 203 Receivables. KaWlor and GFY allege

nto

n

—+

ment
N

1to

D

that by seeking to foreclose on these receival@esni and PrenPoinciana either breached the

settlement agreement or, if no agreement was reached, fraudulently led Darbetieve that
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such an agreement existed in order to deprive Kal-Mor and GFY of the receivables.

As an initial matter, the Court adibses which law to apply to these claims. The part
do not dispute that Nevada law appliesatbeight causes of action, and the Court agrfes.
determine which state’s law to apply in tort claimgvbida applies the Second Restatemer]

“most significant relationshiptest Gen. Motors Corp. v. Eighth Judicial Dist. Court, 134 P.

111, 116 (Nev. 2006nder this test, “the rights and liabilities of parties with respect to an ig
in tort are governed by the local law of the state tivath respect to that issue, has the mo
significant relationship to the occurrence and the parties under the principéesis{&ection]
6" of the Second Restatemerd. (quoting Rest. (Second) of Conflict of Laws 8§ 14%{
determine which state’'s law to apply to contract claims, Nevada uses the “dabs

relationship” testConsol. Generatelev., Inc. v. Cummins Engine Co., Inc., 971 P.3d 125

1253 (Nev. 1998). To determine whether a state possesses a substantial relationship
contract, ourts consider five factors: “[1] the place of contracting, [2] the placeguitiaion of
the contract, [3] the place of performance, [4] the location of the subject mfatter contract,
and [5] the domicile, residence, nationality, place of incorporation and place of business
parties.”1d. at 125354. Additionally, applying another state’s law must not violate a strg
public policy of Nevadald. at 1254.

While Kal-Mor and GFY assert eight causes of action, each one involves a purp|
agreenent that was entered into and negotiated in Newadathat involved multiple Nevadg
entities (First 100 and Kaor). While much of the subject matter of the contract was locate(
Florida, certain obligations of the purported agreement were to berrpedoin Nevada.
Therefore, the Court finds that both the “most significant relationship” wsth@ tort claims)
and the “substantial relationship” test (for the contract claims) favorcapiph of Nevada law.

Applying Nevada law to these claimsgtiCourt finds that KaMor and GFY have not
established a likelihood of success on the merits. The Court find®¢fendantsdid not act
fraudulently or induce Darroch to detrimentally rely on their representatregarding the
settlement agreement atlie funding of the 20345 ReceivablesOn the contrary, the Courf]

finds that GFY purchased the 2018 Receivables in reliance on the Second PPSA with H
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100 and not on the purported settlement agreement.

Kal-Mor and GFY argue that Mr. Boone, managmgmber of Omni, was in constanit

contact with Mr. Darroch as he prepared to fund the ABLReceivables and that Mr. Boon
never notified Mr. Darroch of Omni’s intention to nonetheless sell the-20 Receivables after
they were funded. This is directyontradicted by the evidence presented at the prelimin
injunction hearing On March 11, 2016-one week before the funding of the 2an%

Receivables-counsel for Omni provided written notice to Kdbr’'s counsel that if the parties
did not execute and return the attached settlement agreement by Marchrii@yddld consider
the settlement negotiations dead and reserved its right to proceed with foeedesiiner Omni

nor PrenPoinciana made false representations to Mr. Darroch with the intenitaluafg him

to purchase the 201¥5 Receivables so that Omni and PrenPoinciana could foreclose oritthe

therefore follows that Omni and PrenPoinciana did not engage in a conspiracy or obng
action to commit such fraud or induce such reliance.

Kal-Mor and GFY also have not demonstrated that they are likely to succeed on
contractbased claims or their claims for unjust enrichmenttortious interference with
contractual relationsAs discussed in Section IV.B above, the Court does not find thalich
and enforceable settlement agreement was formed on February 2, 2016. Therefula, &=
GFY’s breach of contract claim, which is predicated on the existence of a vadlemset
agreement, fails at this stage. Similarly, the Court has previémushy in Section IV.A that the
assets on which Omni and PrenPoinciana seek to foreclose are insufficienfydhsagsnounts
they are allegedly owed, and therefore they will not be unjustighest by the collateral sale
To the extent that Kallor ard GFY allege that it would be wrongful for Omni an
PrenPoinciana to foreclose on assets belonging to themaarid First 100, they are correct
However, the notices of sale specifically state that Omni and PrenPoiac&aonaly seeking to
foreclose on personal property belonging to First 100, notMalor GFY.The Court therefore
does not find thaKal-Mor or GFY will be deprived of whatever interests they own in the 20]
15 Receivables through the UCC collateral sale. Therefore, they have nosksthbkelihood

of success on their unjust enrichment claim.
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Finally, to establish a claim for tortious interference with contractual rettithre
plaintiff must establish “(1) a valid and existing contract; (2) the defesdambwledge of the
contract (3) intentional acts intended or designed to disrupt the contractual relatio@hiy

actual disruption of the contract; and (5) resulting damage.” J.J. Indus., LLC v. Bennett, 7]

1264, 1267 (Nev. 2003Kal-Mor and GFY assert that the contractual relationship at issue
the one between GFY and APV to purchase the AGlReceivables. Crucially, Kéllor and
GFY have noestablishedhe third element: intentional acts by Omni or PrenPoinciana desig
to disrupt that contractual relationshipasedon the evidence presented, the Court finds tl
Omni and PrenPoinciana’s objective in foreclosing on the HOA receivabtesaisaver the debt
owed to themnot to interfere with GFY’s contractual relationship with ARWe fact that Omni
did not stop Darroch from purchasing the 2B Receivables is not enough to establish t
element—particularly where Omni sent written notice of its intent to pursue foreclosSue
settlement agreement was signed and returned, which it was not. ThhdoiKahdGFY have

not established the first Winté&actor.

2. Likelihood of Irreparable Harm

Kal-Mor and GFY have also failed to establish a likelihood of irreparable harm. As
Court discussed in Section IV.A above, under Florida law, the right to receive s doem
delinquent assessment account receivables does not give the interest holidét theacquire
real property beyond what any individuat entity at the public foreclosure auctiovould
possess. There is no mechanism under Florida law for an HOA foreclosure oV d&o@P to
extinguisha first mortgagelirectly and obtain title without a public auctiorherefore, KaMor
and GFY cannot establish irreparable harm on the basis of injury to real progletsy ri

Kal-Mor and GFY likewise have not ebtmshed irreparable harm under the Nevaq

Supreme Court’'s decision iBobol As discussed in the previous sectitre Court finds that

):

| P.2
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Omni and PrenPoinciana have not committed, nor is there imminent danger of them cgmmnittin

tortious acts or acts committed “without just cause” that would justify injunctive .re

Therefore, KalMor and GFY cannot establish the sectvidter factor.

As with First 100’s motion, KaMor and GFY have failed to establish either of the fir
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two mandatorywinter factors. Therefore, the Court declines to consider the remaining fac
Kal-Mor and GFY’s Motion for Preliminary Injunction is deniéd.
D. Sale of Additional Personal Property of First 100
Finally, in its motion, First 100 argues that the Omni Loan was secured ortlg 2013
Receivables, and therefore Omni cannot foreclose on any other propertyt dioBirg-irst 100
also contends that Omni cannot choose which collateral it will foreclose upon artd #inlity

to foreclose on the 20145 Receivables was foreclosed by the Forbearance Agreement.

In its Notification of Disposition of Collateral noticing a sale for April 12, 2016, Omn

specified eight separate sales that would occur. The collateral of Firso H@0dold in these
sales was specified as follow§l) the 2013 Receivables; (2) the 2014, 2015, and 2
Receivables(3) all other HOA liens or receivables; (4) accounts, deposit accounts, and cas
office equipment; (6) choses in action; (7) accounts receivable, notes, and@idigae to First
100; and (8) a “catchll” sale of all of First 100’s present right, title, and interest in its exist
personal property.

The Court rejects First 100’s argument that the Omni Loan was secured dhby 2§13
Receivables. As discussed in IV.A.1 abovethe Security Agreement, First 100 pledged
collateral “all of [First 100’s] present and future right, title and interest intaady and all of
the personal property of [First 100],whether such property is now existing or hereafter created,
acquired or arising and wherever located from time to time.” Security Agreement § 1.2, O
Ex. 5 (emphasis added). It is therefore clear that First 100 pledged more thadlthe

Receivables as collateral for the Omni Loan.

4 The Court also notes that there is a separate basis for denyifdoKand GFY
injunctive relief based upon their intentional withholding of crucial documents during
preliminary injunction proceeding. A party which comes to a court in eqedkirsg equitable
relief may not obtain such relief where it has engaged praper conduct in the course of th
equitable proceedingseeAdler v. Fed. Republic of Nigeria, 219 F.3d 869, 76 (9th Cir.
2000),as amended on denial of reh'g and reh'g en bang. 17, 2000)“ The unclean hands

tors.

D16
h; (5

ng

mni

this

4%

doctrine ‘closes the doors of a cooftequity to one tainted with inequitableness or bad fajth

relative to the matter in which he seeks relief, however improper may have béminaveor of

the defendantUnder this doctrine, plaintiffs sekky equitable relief must havacted fairly and
without fraud or deceiés to the controversy in issue.™) (internal citations omitt&iyen the

Court’s denial of the motion on other grounds, the Court need not elaborate on this eq
consideration at this time.
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First 100’s argument that Omni could not choose which property it sought to fore
upon also must fail. This argument is foreclosed by Nevada law, whigtycitates that “[a]fter
default, a secured party may sell, lease, license or otherwise disp@sy of all of the
collateral in its present condition” and that “[i]f commercially reasonable, a secured payty
dispose of collateral . . . by one or more contracts, as a unit or in parcels, andiaieaayd
place and on any terms.” N.R.S. 104.9610(1), (2).

Lastly, First 100’s referemcto the Forbearance Agreement is unavailing. As discusss

Close

ma

din

Section IV.A.1 above, First 100 did not make the $270,500 payment that was a conditio

precedent to Omni's forbearance obligation. The Court does not find that Omni’s ydpag
foreclose is limited by the Forbearance Agreement.

Notwithstanding the above, the Court emphasizes that this Order does not addre
value of any of the categories of sales listed in Omni’s notice of sale othehéha@i3, 2014,
and 2015 Receivables, nor does this Order address whether Omni or PrenPoinciaridedre
to foreclose on any other personal property listed in their notices of sale other tt2013ne
2014, and 2015 Receivables.

First 100 has focused exclusively on the 2013, 2014, and 2015 Receivables as the
which cannot be foreclosed upon. Other than what has been noted, First 100 has not prn
any evidence at the hearing on the valuation or impropriety of the safleesfassets mentioneq
in the foreclosure sale notice. The Court therefore understands First 100 not todséingpn

these other noticed assets, since they have not presented evidence or arquinstriheiy sale.

V. CONCLUSION

Forthe reasons disissed above,

IT IS ORDERED that Plaintiff First 100, LLC’s Motion for Preliminary Injunction
(ECF No. 16 in case no. 2:1%-99-RFB-CWH) is DENIED.

IT IS FURTHER ORDERED that Plaintiff First 100, LLC's Motion to Enforce
Settlement Agreement (ECF No. 44ciase no. 2:16v-99-RFB-CWH) is DENIED.
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IT IS FURTHER ORDERED that Plaintiff KatMor-USA, LLC and GFY Management]
LLC’s Motion for Preliminary Injunction (ECF No. 13 in case no. 2c¥6109-RFB-CWH) is
DENIED.

DATED: May 23, 2016.

5

RICHARD F. BOULWARE, Il
United States District Judge
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