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Nevada Department of Corrections et al

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

Darryl Henderson Case No.: 2:16-cv-00278AD-CWH

Plaintiff Order (1) Granting in Part and Denying in

Part Motion for Summary Judgmentand

V. (2) Granting Motion to Seal
Nevada Department of Correctioret al, [ECF Ncs. 41, 43]

Defendarg

Darryl Hendersois right earlobe was partially torn from his head durirmghgsical
altercationthathe hadwith correctional officers wike he was an inmate in the care of the
NevadaDepartment of Corrections (NDOC). Henderson’s injury required stitcheatand
developed int@ keloid—abnormal scar tiseu Hendersosueshe NDOC correctional officers
Martin Urriola, Efrain Lona, an@hristopher Zunig; andmedical doctoRomeo Arana$or
actions related to the altercation dms subsequemhedical care He claimsthatthe defendants
retaliatedagainst hinfor filing prisongrievancesusdexcessive force against him, andre
deliberatelyindifferent to his serious medical needsenderson also allegdsat the defendants
are liable under state law for intentional infliction of emotional distress (IIE®pasault and
battery

The defendants move for summargigment on all claimand to seasix of their
summaryjudgmentexhibits?! | find that compelling reasons eixts seal the judicialecords, so
| grantthedefendants’ motion for that relief. Henderstoesn't raisanytriable issues of fact
on his déberateindifference and IIED claisbut he does raise them on é&essiveorce,

retaliation, and assaudindbattery claimsand he defendantsave not demonstrated that they

1 ECF Nos. 41 (summary-judgment motion), 43 (motion to seal).
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are entitled t@any form ofimmunity onthese claims| thereforegrantthe defendantssummary
judgment motion in part anatderthe parties to a mandatory settlement conference on
Henderson’s excessiferce retaliation,and assaulandbattery claims
Background

On October 19, 2013vhile he was an inmate at thiigh Desert State PrisorlDSP),
Henderson'’s right earlobeas partially torn from hikeadduring a physical altercatiowith
correctionabfficers Henderson receivadedical treatmerfor his injury. The laceration was
stitchedthe same day at the University Medical Cemtad the sutures were removedeek
later by Dr.Aranas at the HDSPSix months later, Henderséited a medical kite reporting tha
his ear wadothering him.The NDOC'’s medical staffiscovered that Henderson had develo
a keloid Hendersofiiled six more medical kites complaininigat the keloid wagrowing,
painful to the point of keeping him awakeghy, causng his ear to rig and bleed, anchaking
him deaf Hendersomepeatedlyaskedfor surgery to remove the keloid lngiceivedonly non-
surgical treatmestfrom the NDOC’s medical staffHendersomlaims thahe got surgery to
remove the keloiafter he waseleased frm the NDOC’scustody. These facts are not dispuie
where the parties disagrisehow the physical altercatiatcurred.
l. Defendantsinsist that they used only necessary and proportional force.

Correctionalbfficer Urriola explains thatvhile the inmates were exiting their cellsgo
to dinner, Henderson approached Urriola “in an aggressive manner with his hands in his
pockets.? Henderson’s behavited Urriola to believe that Henderson had contraband on h
person, so Urriola ordered Henderson to put his hands on the wall. Henderson initiagky re

but after he complied, Urriola “began a clothed body search for contraband.” stamder

2ECF No. 42 at 7, 11 5-8.
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however, “kept removing his hands from the wall[,] so Urraidered several times 6t to take
his hands off the wall and advised him that such behavior is taken as an act of aggressio
Urriola recounts that Henderson then “came off the wall in an aggressive manner, gwisgir

left arm toward me” “[a]t which pointl used . . . Henderson’s momentum to spin him aroun
and immediately place him on [the] ground face downtfidla thenrepeatedly yelledor
Henderson tdstop resisting’ but Henderson continued/ing togeton his knees.
Urriola next heardfficer Zuniga, who was stationed in the control room, fire a blank
shot? Henderson, wrseleft handwashidden under his body, continued to resisffio®r Lona
then “arrived on the scene, assisted with securing Mr. Henderson'’s left arnveahcbdy
applied wrist restraints.Medical washencalled to evaluatélenderson and discovered that |
right earlobe had been laceratharing the altercatigrwhich Urriola suspectsas caused by hi
watchband?®
Il. Hendersonclaims that he was attacked for naeasonother than officer animus.
Hendersondlls a different storywhich begins a day or two beéothe altercation when
Urriola randomly patsearchedHendersorwhile he was on his way to eaHenderson claims
thatanother correctionafficer withessed the seareimd“sarcastically” told Urriolahat

Henderson liked to file grievances and would file one against Urriothdosearci Hendersor

explains that he had filed a grievance agaimstofficer for allegedly challenging him to fight.

31d.
*1d. at 7-8, 111 9-14.

°Id. Lona’s and Zuniga’s descriptions of the altercatiorcaresistent witiUrriola’s account.
ECF No. 42 at 17-20 (Lona’s declaration), 22—24 (Zuniga'’s declaration).

® ECF No. 46 at 22, 11 3-4.
"1d. at 7 5.
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When Henderson returned from the recreation yard on the day of the altercation, H
noticed that his¢ell had been searched and left in disatfayrriola was working Henderson
housing unit that day and “the only officer present on the tier[,]” so Hendesked Brriola if
he had searched and messpdHenderson’s cellUrriola saidthathehadn’t Henderson asked
Urriola to call alieutenantso Henderson could voice a complaint, but Urriola refused to do
Urriola then ordered Henderson to get on the wall and told Henderson that ¢@tbagvhat he
deserved for being a snitch. Henderson theorizes that#tenentvas “a clear reference to tf
event of the previous day when” the other correction officer totabld thatHenderson liked to
file grievances and would file one against Urriola. Henderson declares thahtieasie to his
cell and asked Urriola and tle¢her unit officers to cak lieutenantput they refused do to so.
Henderson recountbat he ad Urriola“then engaged in a verbal exchangeWwhich Urriola
yelled that he was “gonna fuck [Henderson’s] baby’s mfsiti”°

Henderson asserts that later the samendegn Zuniga was opening thbell doors to let
the inmate®ut for dinner, Zuniga did so “in a very unusual manner” that resulted in Hendg
being left alone in the unétfter the other inmates had entered the “sallyport dfe&l&nderson
sawUrriola standinghearbywearing a black-shirt and gloves and a “smirk on his face.”
Urriola ordered Henderson against the wall—Henderson voiced his dismay but tieeyed
order—and Urriola proceeded to “aggressively” pat search Hendéimoseveral minutesand
repeatedly threatened to take Henderson down if he came off theHealiersondenies

Urriola’s account that he came of the wall swinging;claimsat wasUrriola who “suddenly”

81d. at 22-23, 11 6-14.
°1d.
191d. at 23-24, 11 15-18, 22-27.
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slung Henderson “off the wall to the floor and puedhnd kicled[him] repeatedly . . . for no
justifiable reason.”Zuniga fired a blank shotgun btaandLona“assisted” in Urriola’s
“unprovoked attack” of Henderson by “punching and kicking” Bim.
Discussion

l. Defendants’ summaryjudgment motion [ECF No. 41]

A. Summary-judgment standard

Summary judgment is appropriate when the pleadings and admissible evideowe “s
there is no genuine issue as to any material fact and that the movant is enitdigphtent as a
matter of law.%2 When considering summary judgment, the court views all facts and draw
inferences in the light most favoratitethe nonmoving part}? In deciding a motion for
summary judgment, “[c]redibility determinations, the weighing of evideand the drawing of
legitimate inferences from the facts are jury functions, not those of a judgé?. If réasonable)
minds could differ on material facts, summary judgment is inappropriate betsapeepose is
to avoid unnecessary trials when the facts are undisputed, and the case must then ptroace
trier of fact'®

If the moving party satisfies Rule 56 by demonstrativegabsence of any genuine issU
of material fact, the burden shifts to the party resisting summary judgmest forth specific

facts showing that there is a genuine issue for ttfalTo defeat summary judgment, the

1q.

12 See Celotex Corp. v. Catredi77 U.S. 317, 330 (1986) (citing5: R. Civ. P.56(c)).

13 Kaiser Cement Corp. v. Fishbach & Moore, |nt93 F.2d 1100, 1103 (9th Cir. 1986).
14 Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986).

1SWarren v. City of Carlsbab8 F.3d 439, 441 (9th Cir. 1995ke also Nw. Motorcycle Ass’n
v. U.S. Dep't of Agric.18 F.3d 1468, 1471 (9th Cir. 1994).

16 Anderson477 U.Sat256:Celotex 477 U.S. at 323.
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nonmoving party must produce dence of a genuine dispute of material fact that could sati
its burden at trial ¥’

B. Hendersonhasn’'t shownthat the defendants were deliberatelyndifferent to

his serious medical needs

Hendersois first claim for relief isunder 42 U.S.C. 8§ 1988d alleges that the
defendants denied him medical care in violation of the Eighth Amendfhditough
Henderson pleadis claim for relief‘against all defendants;® he concedes in responsdlie
defendants’ summardgment motion thaténintended to pleaitl against onlyDr. Aranas®®

A prisoner who claims inadequate medical care must show that prison offierals w
deliberately indifferent to his serious medical ne€dA. plaintiff can prevail on a deliberate
indifference claim if he can show that prison officials denied, delayed, or oriahyi interfered
with medical treatment and that the delay or interference caused furtherjadifference to
a prisoner’s radical needs must be substantial; mere indifference, negligence, medical
malpractice, or even gross negligence are insufficient to establish delibeitiezence?® The
mere differencef medical opinion likewise does not suffite A prisoner must instead show

that the course of treatment chosen was medically unacceptable under thetaircesnand

17Sonner v. Schwabe North America, Jrgd1 F.3d 989, 992 (9th Cir. 2018).
8 ECF No. 21 at 1] 35-43.

91d. at 7.

20 ECF No. 46 at 8.

21 Estelle v. Gamble429 U.S. 97, 106 (1976).

22 emire v. Cal. Dep't of Corrections and Rehabilitati@i26 F.3d 1062, 1081-82 (9th Cir.
2013).

23 d.
24 See Franklin v. State of Or., State Welfare D862 F.2d 1337, 1344 (9th Cir. 1981).
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taken in conscious disregard to his heattiPersonalibility under § 1983 arises only upon
personal participation by the defend&ht:A person deprives another of a constitutional righ
within the meaning of section 1983, if he does an affirmative act, participatestiregs
affirmative acts, or omits to perform an act which he is legally requirdd that causes the
deprivation of which the plaintiff complaing”

Henderson argues that. Aranas “knew of and disregardfds] serious medical need
for an outside surgical consult and surgical removal of the ketdidHendersonheorizeghat
he needed an outside surgical consultationuserhis medical records reflect that an
unidentified doctor sought “URC” approval for a surgeon to evaluate his keloid. URC stal
the “Utilization Review Committee,” whicis responsible for approving all outside medical
consultationg® But there isno evidence thddr. Aranasknew about Henderson’s keloihy of
his medical kitespr his requests to have the keloid removed. Nor is there any evidenBe.th
Aranas kner about the request f(#RC approvad or that committee’suling. Dr. Aranas
declaresthat his only interaction with Henderson was removing the sutures from his nigint
October 30, 2018 andhe“was not aware of MiHenderson’s medical kites detailing the kel
[that] he had developed and his requests for surgért. Aranastransitioned from being a

physician at HDSP to the NDOC’s medical direamht months before Hendersfrst

25 See Toguchi v. Chung91 F.3d 1051, 1058 (9th Cir. 2004).

26 Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989).

27 Leer v. Murphy 844 F.2d 628, 633 (9th Cir. 1988) (brackets and internal quotation omitt
28 ECF No. 46at 11.

291d. at 9; ECF No. 44+ at 4 (sealed).

30 ECF No. 42 at 43, 1 5-6.

311d. at 43,7 6.
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complained about the kelofd. Henderson'’s failure to show personal participatio®hyAranas
is fatal to hs deliberateindifference claim.

This claimalso suffers from another defektenderson receiveal surgical consultation
while in the NDOC'’s custody, just not from an “outside” surgeon, and the surgeon didn’t
recommendurgeryto treat the keloid Dr. Aranas declarethatif he had been aware of
Henderson’s medical requests, he would have reviewed Hendemsedical file “to find that he
received pain medication, instruction on rgmarmaceutical measures to relieve his pain,
including massage, hydrocortisone ointment, steroid injections, and Dr. Jurani’sirecdation
not to proceed with surgery? Dr. Aranas explains that “Dr. Jurani was a trained surgéum
was briefly employed by the NDOC in 201%.”"Henderson’s frogress notésontain an entry
that is consistent witBr. Aranas’s statemerthat Dr. Jurani recommended against surgery.
This entryreflecs thatHendersorwasadvised tht surgery “will leave no earlobe” and the
keloid could “come back bigger” aftsurgery®® Henderson was given two injectionstead®’
Anotherentry one month later reiterates that surgesgnot recommended and that Hendersq
“agrees further injections will probably not be very helpfifl. There is no evidence that

Henderson requested or receiverthertreatment for the keloid.

32See idat § 3. Dr. Aranagieclares that he became the NDOC’s medical director in Augus

2013. Henderson submitted his first medical kite about his ear on April 30, 2014. ECF Np. 44-5

at 2 (sealed)accordECF No. 21 at  24.
331d. at 7 10.

341d. at 7 11.

35 ECF No. 444 at 3 (selzd).

36 d.

371d.

%81d. at 2.
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Henderson’s only evidence thhe treatment he received was not medically accepta
under the circumstances is his declaration thaith¢he keloid surgicallyemoved after he was
released from the NDOC'’s custodfy But Henderson’s declaratighat he later got surgery is
not sufficient to raise a triablssueof fact that the nosurgical treatment he receivedhile in
the NDOC's custodyas medically unacceptable under the circumstanthss, | grant the
defendants’ summarngdgment motioron Henderson’deliberateindifference claim.

C. Factual disputes preclude summary judgment orHenderson’sexcessive

force and assault-andbattery claims.

Henderson’s second claim for relief is under 42 U.S.C. § 1983 and alleges that the
defendants used excessive force against him in violation of the Eighth and Fourteenth
Amendment$? Though Henderson pleatss claim for relief “against all defendanté'he
concedes in responsettee defendants’ summajydgment motion that he did not intend to

pleadit againstDr. Aranas*? Henderson’$ourth claim for relief is &r commonlaw assault and

hle

batteryand is alleged “against all defendantsEput Henderson concedes that he did not intend

to pleadthis claimagainstDr. Aranaseither**
“[T]he unnecessary and wanton infliction of pain . . . constitutes cruel and unusual

punishment forbidden by the Eight Amendmeftit.in the prison context, “the core judicial

39 ECF No. 46 at 24, 1 32.

40 ECF No. 21 at 1 44-54.

41d. at 8.

42 ECF No. 46 at 4.

43ECF No. 21 at 9.

44 ECF No. 46 at 15.

4 Hudson v. McMillian503 U.S. 1, 5 (1992) (quotation omitted).
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inquiry is . . . whether force was applied in a gdaith effort to maintain or restore discipline,
maliciously and sadistically to cause hdrth.In Whitleyv. Albers the Supreme Court
articulated fivefactorsthat are relevant in determining whether officers acted maliciously:

(1) the need for forcg?2) “the relationship between the need and the amount of force {8gd,

or

“the extent othe injury inflicted” (4) “the extent of the threat to the safety of staff and innfates

and (5) ‘any efforts made to temper the severity of a forceful respdis&he standard for
commontaw assault and battery by a police officer . . . mirrors the fedeifi-]rights[-]law
standard: Liability attaches at the point at which the level of force useddaca pfficer
exceeds that which is objectively reasonable under the circumstdfces

Theextent of the injury inflictedhereisn’t disputed, but the facts on the record about
other four factorgre The defendants claim that theised only as much force as was necess
to restore disipline and regain contraf Henderson, whom tlyeclaim started the incideibly
approaching Urriola in an aggressive mannerrapeatedly resisteitie defendant®fforts to

control him. Henderson denies the defendants’ version of edeatsring thahe was always

physically compliantandUrriola stated the incidenby leaving hiscell in disarray after a sear¢

andthen later attded him for no reason with Lona’s and Zuniga’s help.

The amount of forcthat wasused isalsodisputed. The defendants contend that Urrig

took Henderson down to the ground after Henderson suddenly came off the wall and turned left,

supposedly to swing at UrrialdUrriolathenstruggled to restrain Henderson until Zuniga fire

blank shot andlonaremoved Henderson’s left arm from beneath his body ancedpyist

461d. at 6-7.
47 Whitley v. Albers475 U.S. 312, 321 (1986).
48 Ramirez v. City of Ren®25 F. Supp. 681, 691 (D. Nev. 1996).
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restraints. Hendersomrounterghat Zuniga opened the cell doors in a way that left Henders(
alonewith Urriola, who was dressed for a fightearing a black-shirt and glovesUrriola then
patsearcheddenderson for several minutes, threater@hghe whileto “take[him] down” and
ultimately took him down to the ground without cause. HendeassertshatUrriola and Lona
punched and kicked him while he was on the gramithat his ear was laceratedhetime

during the altercation.

The defendants argue that | should reject Henderson’s account because #listeaged

on his self-serving declaration. | decline to do so because Henderson offeraited det

declaration, not conclusory allegations unsupported by factshartkfendants’ account is
equallybased on their own self-serving declarations. Taking Henderaotogint as true, if the
jury finds that hedid not approach Urriola aggressivélyt physically complied with Urriola’s

order to get on the wall amdmained therantil Urriola suddenly threw him to the floor angs

prone on the ground whildrriola and Longunched and kicked him, this would demonstrate

that there was noeed for forcethe amount of force used was disproportionatélenderson
didn’t pose a threat to the safety of the defendants or others. Infliction of plaé in
circumstancethat Henderson describes would be unnecessary and wantahle issues of
factthus preclude summary judgment on Hende'ssexcessivdorceand assawandbattery
claims againstUrriola, Zuniga, and Lona

D. Henderson'’s retaliation claim islimited to Urriola’s alleged actions on the

day of the physical altercation.
Henderson'’s third claim for relief is under 42 U.S.C. § 1983 and alleges that the

defendantsetaliated against him for reporting violatioofshis civil rights and filing and

11
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exhausting prison grievancés.Defendants argue that they are entitled to summary judgme
this claim because Henderson didn’t exhaust his administrative remedies foiatiortelaim
and he has failed to identify what grievance or reports he filed that resuttexlallegedly
retaliatory conduct by the defendaftsHenderson responds that he did exhaustasd
properly identified the grievance and resulting retaliatory conukecause his “grievances
clearly reference the fact that Defenddntiola searched his cell the following day after being
informedby a fellow officer that Mr. Hendeos likes to write grievances and would file a
grievance on Defendant Urriold!” The grievances also “reference the fact that Mr. Hender
voiced his complaint about the cell search to Defendant Urriola, asked to speakisutbraaht
to complain abouthe cell search, and was denied the request by Defendant Urriola” who t
“Mr. Henderson that he had ‘gotten what he deserved’ in the form of the searchirigrdbe
snitch,” a reference to c/o Dawson’s previous day’s remark about Mr. Hendersor@agiyoio
write grievances™ “The grievances finally reference Defendant Urriatal Lona’s violent
unprovoked attack upon Mr. HendersGa.”

Though Henderson doesn’t use the word “retalidtithre upshot of hisiarrativein
grievance#20062968941s that Urriola—wha's identified with details but not by namédossed
Henderson'’s cell and then attacked tiecause@nother officetold Urriola that Henderson

would file a grievance for the paearch that Urriola performed on Henderson a day or two

49 ECF No. 21 at 11 55-59.
S0 ECF No. 41 at 17-21.
S1ECF No. 46 at 12.

2 1d.

53d.

12

nt on

bld




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

earlier> Henderson pursued grievance #20062968941 up to the seconatevelit was
denied® which is the end of the NDOC'’s grievance procés$he defendants have not
established as a matter of law that Henderson failed to stesBrisorLitigation Reform Act’s
requirement to administratively exhaust his claim that Urriola retaliated agam&irthis
propensity to file grievances.

However, Henderson doesn’t provigiley evidenceéhatDr. Aranas, Lona, or Zuniga
knew about higlaimed propensity for filing grievancedlor does Henderson provide eviden
to supporhis allegation that the defendants retaliated against him laét@hlysical altercatio?f
| therefore grant thdefendants’ motion for summary judgment on Hend®ssietaliation claim
in part as tdr. Aranas, Lona, and Zuragand | deny it as tdrriola. Hendersomayproceed
with this retaliation clainonly on the theoryhat Urriola retaliated by tossirgs cell and
physically attacking him.

E. Henderson fails to raise a genuine disputeéhat he sufferedemotional distress.

Under Nevada law, the elements of a claim for relief for IIED are “(1) extreme and
outrageous conduct with either the intention of, or reckless disregard for, causiignamot
distress, (2) the plaintiff's having safed severe or extreme emotional distress, and (3) actt
proximate causatiofr® To “[be] extreme and outrageousltie alleged conduct must fall

“outside all possible bounds of decerand is regarded as utterly intolerable in a civilized

>*ECF No. 42 at 88-89.
>°|d. at 101.

56 ECF No. 41 at 18 (explaining that the NDO@tministrative grievance process has three
levels—informal, first, and second—and “is considered exhausted” when “a decision has
rendered on a Second Level grievance”).

5"ECF No. 21 at Y 15.
S8 Dillard Dep't Stores v. Beckwitl989 P.2d 882, 886 (Nev. 1999) (internal quotation omitts
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community.”® To establish severe emotional distress, the plaintiff must present “objective
verifiable indicia of the severity of his emotional distre¥sGeneral physical or emotional

discomfort & insufficient to demonstrate severe emotional disfress.

Defendants argue that Henderson’s IIED claim fails because there is no evigeinee th

suffered severe or extreme emotional distrétsnderson contends thais “complaint clearly

alleges” a aim for IIED, but Henderson needs more than the unverified allegations in his

second amended complaint to survive summary judgment. Even if | could consider biesders

unverified allegations at this summgungdgment stagehey areconclusory and don’t

demonstrate that he could satisfy his burden sretbment at triaf? He offers even less factufl

detailin his declaration, vaguely concluding that he “was extremely traumatizie laytack
and the fact that [he] had suffered what would be a lifelong deformity to [hisf%e&tenderson
fails to presengvidence that he suffered severe or extreme emotional distress, let alone
objectively verifiable indicia of the severity of the distress he claims te fafferedsol grant
the defendants’ motion for summary judgment onl&p claim.

F. Fact disputes preclude summary judgnent on qualified-immunity grounds.

Defendants argue that they arditied to qualified immunity on Henderson’s excessive-

force and deliberatimdifferenceclaims® | have already decided that all the defendants are

59 Maduike v. Agency Reit-Car, 953 P.2d 24, 26 (Nev. 1998hternal quotation omitted).
%0 Miller v. Jones 970 P.2d 571, 577 (Nev. 1998).

1 Burns v. Meyerl75 F. Supp. 2d 1259, 1268 (D. Nev. 2001) (ci@gpwdhy v. NLVH Inc,
851 P.2d 459, 462 (Nev. 1993)).

%2 ECF No. 21 at ] 67 (alleging that the defendants caused Henderson “to endure bamiliat
anxiety, embarrassment and severe emotional distress”).

®3 ECF No. 46 at 24, 1 30.
% ECF No. 41 at 25-26.
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entitled to summary judgment Henderson'’s deliberatedifference claim an@r. Aranas is
entitled to summary judgment on Hendersaxsessivdorce claim sol addresonly the
guestion of whether Urriola, Lona, and Zuniga are entitled to qualified immunkiignderson’s
excessivdorce claim

“Qualified immunity protects government officers ‘from liability for civil dages
insofar as their conduct does not violate clearly establishedataor constitutional rights of
which a reasonable person would have knWh.“To determine whether an officer is entitleg
to qualified immunity,” the court asks, in the order it chooses, “(1) whether tigedlle
misconduct violated a right and (2) ther the right was clearly established at the time of th
alleged misconduct®® “ For a constitutional right to be clearly established, its contours mu
sufficiently clear that a reasonable official would understand that whatdweng violates tha
right.” 67

The entirety of the defendants’ qualifledmunity argumenits that,“[g] iven
Henderson’s repeated failure to comply with orders and continued resisihjeatively
reasonablefficers’ in the defendants’ positions “would not have been aachotice that their
split-second decisions to use limited force to restrain Henderson to the ground, contrakhis
and restrain his wrists, as well as the decision to discharge a-dtankot live—warning shot,
would violate constitutional right® But as | explained above, Henderson presid detailed

declaration that paints a different pictéihanwhat thedefendants contend happened.

5 Maxwell v. Cty. of San Dieg@08 F.3d 1075, 1082 (9th Cir. 2013) (quotitaylow v.
Fitzgerald 457 U.S. 800, 818 (1982)).

% 1d. (citing Pearson v. Callaharb55 U.S. 223, 232 (2009)).
®71d. (quotingHope v. Pelzer536 U.S. 730, 739 (2002)).
®8 ECF No. 41 at 26.
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Resolving tle factual disputes in Henderson’s favor and granting him all reasonablg
factual inferences, the record shows that the physical altercation has its gefesis two
earlier when Urriola was informed by another corrediofficer that Henderson had a
propensity to file grievances and would file one against Urriola fosgatehinghim. Then
when Urriola worked Henderson’s unit, he ed#lenderson’s celleft it in disarrg, and
verbally abused Henderson whemasked to report the incident to a lieutenarditek that day,
Zuniga opendthe cell doorsn a way that trapped Hendersalone in an area with Urria) who
was out of uniform. Henderson did noitéxs cell in an aggressiveanner. Henderson
complied wherUrriola ordered him to the wallUrriola aggressively pasearchedHenderson
for several minutewhile threateningo takeHenderson down to the ground. Henderson did
come off thewall. Urriola suddenly took Henderson down to the ground and punched and
kicked him. Lona then punched and kicked Henderson, too.

Henderson’s account of what happened leads to the inferentsritioéd and Lona used
force maliciously and sadisticalgnd that Zuniga assistedtheir actions Theuse of force
resulted inHenderson'’s right earloleeing partially torrfrom his head which required stitches
A reasonable officer in the circumstantieat Henderson describes would have knoiine
right of an incarcerated person to be free fromprovoked blows that are nd& minimisand
resultedn injury.®® Thus, | deny the defendants’ motion for summary judgment on Hendel

excessiveorce claim on the ground of qualified immunity.

%9 See Hudsqrb03 U.Sat9-10 (explaining that “every malevolent touch by a prison guard]
doesn't “give rise to a federal cause of action” because the Eight Amendmesgsay
excludes from constitutional recognitide minimisuses of physical force” that are not
“repugnant to the conscience of mankind” and concluding that blows that “caused bruises
swelling, loosened teeth, and a cracked dental plate ade minimisfor Eight Amendment
purposes”)felix v. McCarthy 939 F.2d 699, 701 (9th Cir. 1991) (explaining that it has bee
standard in the Ninth Circuit since 1985 that a reasonable correctional officer “waald ha
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G. Factual disputes preclude summary judgment on @cretionary-function-
immunity grounds.

Defendants argue that they are entitled to discretiefugrgtionimmunity on
Henderson’$IED and assaulaindbattery claims?® | have already decided that all the
defendants are entitled to summary judgment on Henderson’s IIED claiDrafichnas is
enitled to summary judgment on Henderson’s assaudtbattery claim so | address onlye
guestion ofwhetherUrriola, Lona, and Zuniga are entitled to discretionary-fundtiamunity on
Henderson’s assatdindbattery claim

Nevada’'discretionary-functionmmunity statute prohibits aactionagainst an officer o
employee of Nevada “based upon the exercise or performance or the failure im perfo
discretionary function or duty on the part of the State or ang afjéncies . . . or of any officer
employee, or immune contractor of any of these, whether or not the discretion ingolved i
abused.”™ To qualify, a state official’sdecision must (1) involve an element of individual
judgment or choice and (2) be based on considerations of social, economic, or politigal’B(

Discretionaryfunction immunity is not available for intentional torts and Eeith

conduct”® The Nevada Supreme Court has explaithed an act or omission of bad faith is on

understood that he would violate the Constitution by delivering strong blows upon a piaso
no purpose, using force that could be characterized as ‘intentional, unjustified, Imdital, a

offensive to human dignity” (quotiniyleredith v. Arizona523 F.2d 481, 484 (9th Cir. 1975))).

O ECF No. 41 at 27-28.
I Nev. Rev. Stat. § 41.032(2).
2 Martinez v. Maruszczal 68 P.3d 720, 729 (Nev. 2007).

3 Franchise Tax Bd. of Cal. v. HyaB35 P.3d 125, 139 (Nev. 2014) (holding that intentiona|

torts are exempt from statutory discretiorfugction immunity),vacated on other ground$36
S. Ct. 1277 (2016)5andoval v Las Vegas Metro. Police Dep%6 F.3d 1154, 1168—69 (9th
2014) (explaining that immunity does not apply “where an officer’s actiongteatritable to
bad faith” (internal quotations omitted)).

17

nlic

D

ner

r.




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

that occurgoutside the circumference of authorit{#”In short, “abuse of discretias
characterized by an application of unreasonable judgment to a decision thhirigivei actor’s
rightful prerogatives, whereas an act of bad faith has no relationsaipgbtful prerogative
evan if the result is ostensibly within the actor’'s ambit of authorifyXiewing the facts in the
light most favorable to Henderson, a reasonable juror couldHaidhe officers actenh bad
faith whenUrriola attackedHenderson without provocati@and when Zuniga and Lona assistg
in that attack.l therefore deny defendants’ motion for summary judgment on Henderson’s
assauHlandbattery claimon the ground of discretionafynction immunity.

H. The NDOC is only a nomnal defendant.

Finally, the defendants argue that the NDOC is entitled to summary judgment on
Henderson’s deliberataedifference and excessiferce claims becauseis an arm of the State
of Nevadaand, thus, not a proper person under 42 U.S.C. § P9B@&nderson doesn’t addres
thisargument in his respongé.The defendants’ argument has métibut| notethatthe NDOC
is identified & a“nominal defendant” in the caption of Henderson’s operative pleadingand
not included among the defendants later identified in that pleadiifiis means thatiendersor

has not allegednyclaimsfor relief against the NDOCBut no party addresses whether

"4 Davis v. City of Las Vegag78 F.3d 1048, 1060 (9th Cir. 2007) (quotiajline v. GNLV
Corp. 823 P.2d 888, 892 n.3 (Nev. 1991)).

S1d. (quotingFalline, 823 P.2d 892 n.3).
’® ECF No. 41 at 24-25.
" SeeECF No. 46.

8 See Hixon v. Nev. Dep't of Correctigi2909 WL 10678775, at *2—3 (D. Nev. July 8, 2009
(explaining why the NDOC “is not a ‘person’ within the meaning of § 1983").

® ECF No. 21 at 1-3 (listing the NDOC in the caption but not among the “parties”).
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Henderson has properly sued the NDOC as a nominal defendaderspthe defendasit
summaryjudgment motion without prejudide their ability to seekelief on that ground.

To recap: | grant summary judgment in favor of all defendants on Hendectanis for
relief allegingdeliberate indifference to serious medical needs and licfayvor ofDr. Aranas
on Henderson’slaims for relief alleging excessive force, retaliation, and assault atedyband
in favor of Lona and Zuniga on Hendersodlaim forretaliation. Henderson can proceed onl
on his claimdor relief against Urriola, Lona, and Zunigdlegingexcessive forcand assault
and battey and on higetaliationclaim against Urriola Henderson has radaims for relief
againsthe NDOC, which is only a nomindefendant.

Il. Defendants’ motion tosealjudicial records [ECF No. 43]

Defendants move to seal six of the exhibits that they use to support their summary
judgment brief$® Unless acourtrecord is one that is “traditionally kept secret,” there is a
“strong presumption in favor of access” to the re@réarties seeking to seal a judicial reco
must overcome this presumption by “articulat[ing] compelling reasons suppgrégetific
factual findings” that outweigh the traditional right of public acc®skinlike with sealed
discovery attached to a non-dispositive motion, the “compelling reasons” standaed @bl
full force to dispositive motions and their attachmentwen those “previously filed under seg
or protective order®

| have reviewed the sealed exhibits in camera, and | conclude that the defeadants

shown compelling reasons to seal these judicial redmdause they araedical recordandthe

80 ECF No. 43.

81 Kamakana v. City & Cty. of Honolul447 F.3d 1172, 1178 (9th Cir. 2006).
82d.

83d. at 1179.
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need to protect medicptivacy is a compelling one. These judicial recaroissist @ physical
examinatiomotes progress notesd medical kites Though Henderson has placed his heal
at issue in this litigation, balancing the public’s need to access informatiom ldenderson’s
medical historyagainsthis need to maintain the confidentiality of his medical records weigh
favor of seling these judicial recordsThus, | grant the defendants’ motion to sedlibits E
andK to their summaryudgment motionwhich are filedunder seal at ECF No. 44.
Conclusion

IT IS HEREBY ORDERED that the defendants’ motion for summary judg{a€fE
No. 41]is GRANTED in part:

e Summary judgment is granted in favor of all defendants on Hendefgsh’s
claim for relief allegingleliberateindifferenceof serious medical needsd fifth
claim for relief alleging intentional infliction of emotional disss

e Summary judgment is granted in favor of Dr. Romeo Aramakslenderson’s
second claim for relief alleging excessive force, third claim alleginfatoa,
and fourth claim for relief alleging assault and battand

e Summary judgment is grantedfawor of correctional officers Efrain Lona and
Christopher Zuniga on Henderson'’s third claim for relief allegitgiegion.

Thesummaryjudgment motion IDENIED in all other respects. Accordingly,Hendersomimay
proceed only on his clainfer relief against Urriola, Lona, and Zunigdlegingexcessive force
and assault and battery and on his retaliation claim against Uwmioieh is limitedto thetheory
that Urriola retaliated byossing Hendersostell and physically attacking hinHendersorhas

no claims for relief againghe NDOC, which is only a nominal defendaamtdall his claims

against Dr. Aranas have bedfjulicated in that defendasfavor.
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IT IS FURTHER ORDERED that the defendants’ motion to seal judiciatdefECF
No. 43] is GRANTED. The Clerk of Court is directed MAINTAIN the sealon ECF No.44.

IT IS FURTHER ORDERED thdhis case is EFERRED to a magistrate judge for a
mandatory settlement conference The parties’ obligation to file their joint pretrial order is
STAYED until 10 days after that settlement conference.

Dated:January 25, 2019

U.S. Ristritt Judge@nféﬂ Dorsey
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