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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

2-WAY COMPUTING, INC.,

Plaintiff,
VS.

UNIFY INC., F/K/A SIEMENS
ENTERPRISE COMMMUNICATIONS,

Defendant.

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in this action areyik& involve production of
confidential, proprietary, or private information for which saleprotection from public
disclosure and from use for any purpose other than prosedthiingigation may be warranted.

The Parties agree that this Order, which is entereslignir to Federal Rule of Civl Procedure

Doc. 28

Case No. 2:1&v-00423-GMN-CWH

STIPULATED
PROTECTIVE ORDER

1

Dockets.Justia.com


https://dockets.justia.com/docket/nevada/nvdce/2:2016cv00423/113536/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/2:2016cv00423/113536/28/
https://dockets.justia.com/

© 00 N o o b~ wWw N P

N NN NN NN NN R R R R R R R R R
W N o 0N W N BP O © 00 N O N~ W N Rk O

26(c), wil expedite the fow of discovery materials, fedit the prompt resolution of disputes

over confidentiality of discovery materials, adequately ptatdmrmation the Parties are

entitled to keep confdential, and ensure that the Pargepeamitted reasonably necessary uses$

of such materials in preparation for and in the conductiabf The parties acknowledge that this
Order does not confer blanket protections on all disclosuresg diigcovery, responses to
discovery, or in the course of making initial or supplemedistiosures under Rule 26(a). As
set forth in Section 14.3 below, this Protective Order does fitie @éhe Parties to fie
confidential information under seal; Local R@é&.R) 1A 10-5 sets forth the procedures that
must be folowed when a party seeks permission from the @oiilet material under seal.

2. DEFINITIONS

2.1 Chalenging Party: a Party or Non-Party that challengesdéesignation of

information or items under this Order.

2.2  “CONFIDENTIAL” Information or Items: information (regardless of how it is

generated, stored or maintained) or tangible things thedduéing Party considers in good faith
to contain confidential, commercially sensttive, and/or prapgieinformation not otherwise
known or available to the public.

2.3  Counsel (without qualfier): Outside Counsel of Record andseld@iounsel (as

well as their support staff).

2.4  Designating Party: a Party or Non-Party that designafesmation or tems that it

produces in disclosures or in responses to discovery as “CONFIDENTIAL,” “HIGHLY
CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY,” or “HIGHLY CONFIDENTIAL
— SOURCE CODE.”

2.5 Disclosure or Discovery Material: all tems or informatioregardless of the

medium or manner in which it is generated, stored, oramagd (including, among other things,
testimony, transcripts, and tangible things), that are prddoicgenerated in disclosures or
responses to discovery in this matter.

2.6  Expert: a person with specialized knowledge or experience attarnpertinent to

the ltigation who (1) has been retained by a Party @otsisel to serve as an independent
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outside expert witness or as a consultant in this actions (®tia past or current employee of a
Party or of a Party's competitor, (3) at the time of reteni®mot anticipated to become an
employee of a Party or of a Party's competitor, and (4) as to wiipracedures set forth in
paragraph 7.4 have been followed.

2.7 “HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY”

Information or ltems “CONFIDENTIAL” information or items that constitutes or contains

(@) commercially sensitive marketing, financial, salesb waffic, research and development, or
technical data or information; (b) commercially sensitb@mpetitive information, including,
without limitation, information obtained from a Non-Partysuamt to a current Nondisclosure
Agreement (“NDA”); (c) information or data relating to future products not yet caciaidy
released and/or strategic plans; (d) commercial agreentestsses and licensing terms,
settlement agreements, or settlement communications, thkesalisc of which is likely to cause
harm to the competitive position of the Producing Partytréele secrets, pricing or profit
information, sales or marketing forecasts or plans, business, glales or marketing strategy,
product development information, engineering documents, testiogments, employee
information, customer lists, and other non-public informatafrsimilar competitive and business
sensitivity; or (f) information that is likely to causeonomic harm or significant competitive
disadvantage to thRroducing Party if disclosed. Documents marked “CONFIDENTIAL
OUTSIDE ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL” shall be treated as if
designated “HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY.”

2.8 “HIGHLY CONFIDENTIAL —SOURCE CODE” Information or Items

“CONFIDENTIAL” mformation or items that contains or substantively relates to a Producing
Party’s “Source Code,” which shall mean documents containing or substantively relating to
confidential, proprietary, and/or trade secret source code oicteclaesign documentation,
including computer code, scripts, assembly, object code, source tinge lBnd descriptions of
source code, object code listings and descriptions of object code, andakaid®scription
Language (HDL) or Register Transfer Level (RTL) fidkmt describe the hardware design of arj

ASIC or other chip. The Receiving Party shall not attermtoimpile any Source Code.

y
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2.9 House Counsel: attorneys who are employees of a Pariy taction. House
Counsel does not include Outside Counsel of Record or anyaitsite counsel.

2.10 Non-Party: any natural person, partnership, corporation, assgciar other legal
entity not named as a Party to this action.

2.11 Outside Counsel of Record: attorneys who are not employegpanty to this

action but are retained to represent or advise a party to tiie aod have appeared in this action

on behalf of that party or are affliated with a law firnhicta has appeared on behalf of that party.
2.12 Party: any party to this action, including all of itscaffis, directors, employees,

consultants, retained experts, and Outside Counsel of Recdrthér support staffs).

2.13 Producing Party: a Party or Non-Party that produces DiseloguDiscovery

Material in this action.

2.14 Professional Vendors: independent legal translators mté&nganslate in

connection with this action; independent stenographic repaat&t videographers retained to
record and transcribe testimony in connection with thirgcgraphics, translation, or design
services retained by counsel for purposes of preparing deatosmstor other exhibits for
deposition, trial, or other court proceedings in the actions:texhmical jury or trial consulting
services not including mock jurors; persons or entities platide ltigation support services
such as photocopying, preparing exhibits or demonstrations, amngarioring, retrieving data in
any form or medium; provided that all such outside vendomedagr maintain the confidentiality
of documents pursuant to this Order.

2.15 Protected Material: any Disclosure or Discovery Matehat ts designated as

“CONFIDENTIAL,” “HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY,”
or “HIGHLY CONFIDENTIAL — SOURCE CODE.”
2.16 Recening Party: a Party that receives Disclosure @obery Material from a

Producing Party.
3. SCOPE
Discovery materials produced in this case may be labeled axf timee categories,

each of which is defined above: CONFIDENTIAL, HIGHLY COMENTIAL — OUTSIDE
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ATTORNEYS’ EYES ONLY, or HIGHLY CONFIDENTIAL — SOURCE CODE as defined in
tems 2.2, 2.7, and 2.8 above. All three of the identified categorieforwhation shall be
identified collectively in this Order by title ‘“Protected Material” as set forth in item 2.15
above. The protections conferred by this Order cover not onled®edt Material, but also (1)
any information copied or extracted from Protected Matef@lall copies, excerpts,
summaries, or compilations of Protected Material, (3) asyntony, conversations, or
presentations by Parties or their Counsel that might Ir@reéected Material, and (4) briefs,
memoranda, or other writings fled with the Court and exhithitxeto that contain or reflect the
content of any such Protected Material. However, the piatectonferred by this Order do not
cover the following information: (a) any information tlgitn the publc domain at the time of
disclosure to a Receiving Party, including but not limitedi) tadvertising materials that have
been actually published or publicly disseminated, (i) mdtetlaat have been published or
disseminated to the general public, or (i) documents thst baen submitted to any
governmental entity without request for confidential trest; (b) any information that
becomes part of the public domain after its disclosure to enRer Party as a result of
publication not involving a violation of this Order or other atign to maintain the
confidentiality of such information, including becoming pafrthe public record through trial or
otherwise; (c) any information that the Receiving Peatly show was already publicly known
prior to the disclosure or that the Receiving Party can dhowritten records was received by
it from a source who obtained the information lawfully andemmo obligation of
confidentiality to the Producing Party; and (d) any infofomatwhich the Receiving Party can
show was independently developed by it after the time dbsise by personnel who did not
have access to the Producing Party’s Protected Material.

Nothing in this Order shall restrict in any way a Producing Party’s use or disclosure of
its own Protected Material. Nothing in thisrddr shall be construed to prejudice any Party’s
right to use any Protected Material in court or in amyricfling with the consent of the
Producing Party or by order of the Court. This Order is witiwejudice to the right of any

Producing Party to seek further or additional protection of aoie€ed Material or to modify
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this Order in any way, including, without limitation, armler that certain matter not be produced
at all. Any use of Protected Material at trial shall beegned by a separate agreement or order|
4. DURATION

Even after final disposition of this ltigation, the ddehtiality obligations imposed by
this Order shall remain in effect unti a Designatingrty? agrees otherwise in writihng or a court
order otherwise directs. Final disposition shall be deemed teedatér of (1) dismissal of all
claims and defenses in this action, with or without pregudand (2) final judgment herein after
the completion and exhaustion of all appeals, rehearinggnds, trials, or reviews of this
acfon, including the time limits for fling any motions or apptions for extension of time
pursuant to applicable law.

S. DESIGNATING PROTECTED MATERIAL

51 Exercise of Restraint and Care in Designating MatdoiaProtection.

Designations under this Order shall be made with carstzaiddnot be made absent a good faith
belief that the designated material satisfies therieritset forth above. If it comes to a
Designating Party’s attention that imformation or items that it designated for protection do not
qualify for protection at all or do not qualify for the levelpobtection initially asserted, that
Designating Party must promptly notify all other Partleet it is withdrawing or changing the
mistaken designation.

5.2 Manner and Timing of Designations. Except as otherwiseidavn this Order

(see, e.g., second paragraph of section 5.2(a) below), or as otheipsged or ordered,
Disclosure or Discovery Material that qualfies for prétec under this Order may be designateq
as such by the Producing Party by marking it “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL

— OUTSIDE ATTORNEYS’ EYES ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE

CODE” prior to or at the time copies are furnished to the Receiving Party.

(@  for information in documentary or tangible form (e.g., wmitiiscovery,

documents including both paper documents and “electronically stored information” as that
phrase is used in Federal Rule of Procedure 34, and tangime, tbut excluding transcripts of

depositions or other pretrial or trial proceedings) may be de=mibriay placing the appropriate
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designation on every page of the written material pageroduction. For digital fles being
produced, the Producing Party may mark each viewable pagege iwith the appropriate
designation, and mark the medium, container, and/or commumcatiohich the digital files
were contained. Documents produced in native format may lymatesi by including the
designation in the document’s file name.

In the event that a Party or Non-Party makes original rdects or materials available
for inspection, the orignal documents shall be presumed “HIGHLY CONFIDENTIAL —
OUTSIDE ATTORNEYS’ EYES ONLY” (unless otherwise designated at the time of
inspection) during the inspection and re-designated, as ajppepmuring the copying process.
Any documents (including physical objects) made availdtxienspection by counsel for the
Receiving Party prior to producing copies of selected itemb isitially be considered, as a
whole, designated “HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY”
(unless otherwise designated at the time of inspectimd) shall be subject to this Order.
Thereatfter, the Producing Party shall have a reasoriaigetd review and designate the
appropriate documents as Protected Material (as appropriaieXgfirnishing copies to the
Receiing Party.

(b) for testimony given in deposition or in other pretrial or tpabceedings,

any transcript, in whole or in part, may be designated “CONFIDENTIAL,” “HIGHLY
CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY,” or “HIGHLY

CONFIDENTIAL — SOURCE CODE” by an appropriate statement at the time such testmony is
given or thereafter by notifying the other Parties iningitof the portions of such testimony to
be so designated within thirty (30) days from receipt of tis ftertified transcript. Upon such
request, the reporter shall mark on the title page thmadrignd all copies of the transcript as
designated. Deposition transcripts, in their entirety,| lgatreated by default as HIGHLY
CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY,” until the expiration of the time

to make a confidentiality designation. Any Party that widledisclose the transcript, or
information contained therein, may provide written noticatsointent to treat the transcript as

non-confidential, after which time, any Party that wadotsmaintain any portion of the transcript

7
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as confidential must designate the confidential portionsnwithurteen (14) days, or else the
transcript may be treated as non-confidential.

(c) for information not reduced to documentary, tangible, or pHy$zan,

or which_cannot be conveniently designated as set forthramgnag@h 2, the Producing Party

must inform the Receiving Party of the designation riting.

5.3 Inadvertent Faiures to Designate. An inadvertentrdaiko designate qualified

information or tems does not, standing alone vevale Designating Party’s right to secure
protection under this Order for such material. Upon correciioa designation, the Receiving
Party must make reasonable efforts to assure that tleeiainag treated in accordance with the
provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Nothing in this Order shall prevent a Receiving Party ficontending that any
documents or information designated as Protected Mateval been improperly designated. A
Receiing Party may at any time request that the Praduarty cancel or modify the Protected
Material designation with respect to any document or infaomacontained therein.

6.2 Timing of Chalenges. A Party shall not be obligated to chaletg propriety of

a designation of any category of Protected Materialeatitlie of production, and a failure to do
so shall not preclude a subsequent challenge thereto. AnydP&ttn-Party may challenge a
designation of confidentiality at any time. Such a chadesball be written, shall be served on
counsel for the Producing Party, and shall particulariytigethe documents or information that
the Receiving Party contends should be differently desajnate

6.3 Meet and Confer. The parties shall attempt to resolve @adlange in good faith

and shall use their best efforts to resolve promptly andmafly such disputes. A Chalenging
Party may proceed to the next stage of the challenge proagstit has engaged in a meet and

confer process (in voice to voice dialogue; other forms of coioaiion are not sufficient) first

or establishes that the Designating Party is unwillmgpdrticipate in the meet and confer proces

within five (5) business days of receipt of the Receiving Party’s written challenge.
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6.4  Judicial Intervention. If the Parties cannot resolvéehadenge within five (5)

business days after receipt of the Receiving Party’s written challenge, the Receiving Party shall
request, via motion under Local Cvil RY&.CR”) 7-2 (and in compliance withR IA 10-5, if
applicable), that the Court cancel or modify a designation.btlilden of demonstrating the
confidential nature of any information shal at all timee and remain on the Designating Party.
Until a determination by the Court, the information Bue& shall be treated as having been
properly designated and subject to the terms of this Order.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party may use Protecteeédhthat is disclosed o

produced by another Party or by a Non-Party in connection tingthcase only for prosecuting,
defending, or attempting to settle this litigation. Such PredeMaterial may be disclosed only td
the categories of persons and under the conditions descritigsl @rder.

(@  All Protected Material shall be held in confidence by geeaison to whom
it is disclosed, shall be used only for purposes of thistitiga shall not be used for any businesy
purpose or in connection with any other proceeding, includiitigput/ imitation any other
tigation, patent prosecution or acquisition, patent reexatimin or reissue proceedings,
opposition proceeding, or any business or competitive purpose ooffyneind shall not be
distributed, disclosed or made avaiable to any person who isniletde to receive such
information as herein provided.

(b) To the extent any Defendant in this litigation providRrstected Material
under the terms of this Order to Plaintiff, and to thengxibis litigation is consoldated with any
other case for discovery, claim construction, or any other peymee Notice of Related Cases,
Feb. 26, 2016, ECF No. 31; Notice of Related Cases, Mar. 4, 2016, ECF No. 32, Plaittiff sk
not share that Protected Material with any defendaanynother related or consolidated case,
absent express written permission from the producing Befien This Order does not confer any
right to any defendant in any other related or consolidatsg toeaccess the Protected Material

any Defendant in this ltigation.

al
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(c) Nothing in this Order shall bar or otherwise restrict atyriaey herein
from rendering advice to his or her clent with respedhis ltigation and, in the course thereof,
referring to or relying upon his or her examination of Pretédflaterial produced by another
party or a third-party; provided, however, that in renderingh sulvice and in otherwise
communicating with his client, the attorney shall not magecific disclosure of any item of the
Protected Material.

(d) When the ltigation has been terminated, a Receiindy Raust comply
with the provisions of section 15 below (FINAL DISPOSITION)

(e) Protected Material must be stored and maintained by a Rerdiarty at a
location and in a secure manner that ensures thatsasdesited to the persons authorized undg
this Order. All produced Protected Material shall be cayefalhintained so as to preclude acces
by persons who are not entitled to receive such information

(f Al transcripts of depositions, exhibits, answers to interooggzd,
pleadings, briefs, and other documents submitted to the Coigh fve been designated as
Protected Information, or which contain information so detghashall be fled under seal in a
manner prescribed by the Court for such fiings.

(9) Outside Counsel of Record and their staff for the Paatiehereby
authorized to be the persons who may retrieve confidentidditexiand/or other confidential
matters fled with the Court upon termination of thigdition without further order of this Court,
and are the persons to whom such confidential exhibits ar ctimédential matters may be

returned by the Clerk of the Court, if they are not sceketd. No material or copies thereof so

fled shall be released except by order of the Court, to Outsiiensel of Record or their staff, of

as otherwise provided for hereunder. Notwithstanding thedmrggand with regard to material
designated as “HIGHLY CONFIDENTIAL — SOURCE CODE,” the provisions of Paragraph 8.1
are controling to the extent those provisions differ frorm garagraph.

(h) Protected Material shall not be copied or otherwise produced by a
Receiving Party, except for transmission to qualfied pieatis, without the written permission of

the Producing Party, or, in the alternative, by further roofléhe Court. Nothing herein shall,

10
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however, restrict a qualfied recipient from making workimpies, abstracts, digests, and
analyses of “CONFIDENTIAL” and “HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’
EYES ONLY” information for use in connection with this ltigation and such working copies,
abstracts, digests, and analyses shal be deemed ProtectzdIMemder the terms of this Order.
Further, nothing herein shall restrict a qualified reofpiEom converting or translating
“CONFIDENTIAL” and “HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES
ONLY” mformation into machine readable form for incorporation into a data retrieval system
used in connection with this action, provided that accesmtdrotected Material, in whatever
form stored or reproduced, shall be imited to qualified recgpient

(M No Party may remove, or cause to be removed, Protected Material
produced by another Party from the territorial boundarieseobitited States of America.
Without limitation, this prohibition extends to Protected &fiat (including copies) in physical
and electronic form. The viewing of Protected Material tjinoelectronic means outside the
territorial limits of the United States of America iifarly prohibited. Notwithstanding this
prohibition, Rotected Material, exclusive of material designated “‘HIGHLY CONFIDENTIAL —
SOURCE CODE,” and to the extent otherwise permitted by law, may be taken outside the
territorial limits of the United States if it is reastly necessary for a deposition in this litigation
taken in a foreign country. The restrictions containedirwithis paragraph may be amended
through the consent of the producing Party to the extahtstith agreed to procedures conform
with applicable export control laws and regulations.

()] Nothing in this Order shall restrict in any way the s disclosure of
Protected Material by a Receiving Party: (i) previously predudisclosed and/or provided by
the Producing Party to the Receiving Party or a non-pattpouti an obligation of confidentiality
and not by inadvertence or mistake; (i) with the coneétiie Producing Party; or (ii) pursuant
to order of the Court.

(k) The Parties agree to meet and confer prior to the pretridérence to
negotiate a proposal for treatment of Protected Materiglbtd be submitted for approval by

the Court. A Party shall provide a minimum of two business days’ notice to the Producing Party

11
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in the event that a Party intends to use any ProtecteéeridMaduring trial. In addition, the Parties
wil not oppose any request by the Producing Party thatdbgroom should be sealed, if
alowed by the Court, during the presentation of any testimeiating to or involving the use of
any Protected Material.

7.2  Disclosure of “CONFIDENTIAL” Information or Items. Unless otherwise ordered

by the Court or permitted in writihg by the Designating YatReceiving Party may disclose an
information or item designated “CONFIDENTIAL” only to:

(@)  the Receiving Party’s Outside Counsel of Record in this action, as well as
supporting personnel employed in the law firm(s) of Outsiden8el of Record, such as
attorneys, paralegals, legal translators, legal seestdeigal clerks, and shorthand reporters to
whom it is reasonably necessary to disclose the informdtio this litigation;

(b) up to two House Counsel of the Receiving Party who are menabet
least one state bar in good standing (or a foreign equivdiergof), to whom disclosure is
reasonably necessary for purposes of this litigation and who have signed the “Acknowled gment
and Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined in this Order) of the Receiving Rantly their
necessary support personnel to whom disclosure is reasoealelgsary for this ltigation and
who have signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(d) the Court and its personnel and stenographic reporters (sedeor with
other suitable precautions determined by the Court);

(e) Professional Vendors to whom disclosure is reasonably negdssahis
tigation;

(M the author, signatory, or recipient of a document containingnftvenation
or the original source of the Protected Material. Such pesisalh be given access only to the
specific document or information therein;

(9) any mediator who is assigned to hear this matter, anor ier staff,
subject to their agreement to maintain confidentiality éosghme degree as required by this

Order.

12
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7.3  Disclosure of “HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES

ONLY” Information or Items. Unless otherwise ordered by the Court or permitted in wribing

the Designating Party, a Receiving Party may discloseinfomynation or item designated
“HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY” or “HIGHLY
CONFIDENTIAL — SOURCE CODE” only to the persons or entities listed in paragraphs 7.2(a),
(©), (d), (e), (), and (g), subject to any terms set fortimamrporated therein, and not any perso
or entity listed in paragraph 7.2(b). Notwithstanding any contpaovisions of paragraphs 7.2
and 7.3, those persons identified in paragraph 7.2(b) hereinbshalowed access to the scope

and settlement amount of any license agreement omsattieagreement regarding the asserted

patents in this ltigation solely for the purpose of ikatiing settlement negotiations in this action.

7.4 Procedures for Approving or Objecting to Disclosure of Protectatdidl to

Experts. Information designated by the Producing Party wdercategory of Protected Material
and such copies of this information as are reasonably sageler maintaining, defending, or
evaluating this litigation may be furnished and disclosed to the Receiving Party’s Experts and
their necessary support personnel. However, no disclosureotetcfed Material to an Expert or
their necesary support personnel shall occur until that person has signed the “Acknowledgment
and Agreement to Be Bound” (Exhibit A), and a signed copy has been provided to the Producing
Party; and to the extent there has been an objection padagraph 7.4(b), that objection is
resolved according to the procedures set forth below. No disclo$dreotected Material may be
provided to an expert or consultant that is a current officeectdr, or employee of a Party or of
a competitor of a Party, nor anticipated at the time of retedb become an officer, director or
employee of a Party or of a competitor of a Party. No disclosurerotécted Material may be
provided to an expert or consultant that is involved in comyettiecision-making, as defined by
U.S. Steel v. United States, 730 F.2d 1465, 1468 n.3 (Fed. Cir. 1984), on behalf ofca arty
competitor of a Party.

@) Unless otherwise ordered by the Court or agreed to in writintheby
Designating Party, a Party that seeks to disclose to an Egsedefined in this Order) any

Protected Material frst must provide prior written notimeemail to all counsel of record in the

13
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ltigation that (1) sets forth the full name and addadshe Expert, (2) attaches a copy of the
Expert’s current resume or curriculum vitae, (3) identifies the Expert’s current employer(s),

title, job responsibilities, and employment history for the gasetyears including the name of
each entity for whom the Expert has worked during that, tf#h) identifies each person or entity
from whom the Expert has received compensation or fundingvddt in his or her areas of
expertise or to whom the expert has provided professional egniicluding in connection with
a litigation, at any time during the preceding five yga(s) identifies (by name and number of
the case, fling date, and location of court) any ltigatinrcannection with which the Expert
has offered expert testimony, including through a declarateport, or testimony at a
deposition or trial, during the preceding five years; (6dantification of any past or present
affiliation, whether on an employment or consulting basid) thie Receiving Party; and (7) an
identification of any issued patents or publshed patentcappis in which the Expert is
identified as an inventor or applicant, is involved in prosegubr maintaining, or has any
pecuniary interest.

(b) The Producing Party shall have five business days thftenotice under
paragraph 7.4(a) is given to object in writihg to the disclosirrotected Material to the
Expert. No Protected Material shall be disclosed to such esjpertConsultant(s) until after the
expiration of the foregoing notice period and resolution ofabgction. A Producing Party
objecting to disclosure of Protected Material to an Expert skittiin five (5) business days of
receiving notice of the intended disclosure, state withcplantity the ground(s) of the
objection. The objecting Party’s consent to the disclosure of Protected Material to an Expert
shall not be unreasonably withheld, and its objection must be based on that Party’s good faith

belief that disclosure of its Protected Material to thpefExwil result in specific business or

L1 If the Expert believes any of this information is subjeca confidentiality obligation to a third-
party, then the Expert should provide whatever informatlenExpert believes can be disclosed
without violating any confidentiality agreements, and Raety seeking to disclose to the Expert
shall be available to meet and confer with the DesiggaBarty regarding any such engagement,
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economic harm to that Party. If no Party raises suocbbgttion within five (5) business days
of receiving notice of the intended disclosure, the Expeit bk deemed qualified to receive
the Protected Material described in the notice of intendsclogure.

(c) If after consideration of the objection, the Party desitmglisclose the
Protected Material to an Expert refuses to withdraw theeiExthat Party shall provide notice to
the objecting Party and the Parties shall in good fagletrand confer (through direct voice to
voice dialogue) to attempt to resolve the objection informalllyereatter, if the informal efforts
do not resolve the dispute within five business days ofviegesuch notice of refusal to
withdraw the Expert, the Party objecting to disclosure ofdetetl Material may file a motion
as provided in LCR 7-2 (and in compliance wiR IA 10-5, if applicable) requesting that the
Expert not be allowed to view the Protected Material. A failaréile a motion within seven (7)
business days of receiving such notice of refusal to withdhe Expert, absent an agreement ol
the Parties to the contrary or for an extension of sagans(7) business day period, shall
operate to allow disclosure of the Protected Material to XperEobjected to. The Parties agree
to cooperate in good faith to shorten the time frames setifoitlis paragraph if necessary to
abide by any discovery or briefing schedules. seeking permifsionthe Court to do so.

(d) The objecting Party fling a motion pursuant to paragraph 7siéd)
have the burden of showing by a preponderance of the evidagicthd disclosure sought
should be prohibited. The Protected Material subject to the aljesitall not be disclosed to
the Expert objected to unless and until the Court detesnihet the disclosure should be
allowed.

(e)  Without the express prior written consent of the Defendlaait produced
the Protected Material, no expert or consultant retained dsfendant in any other related or
consolidated case shall have access to Protected Materiatguidolya Defendant in this
matter.

7.5 Examination of Witnesses. Except as may be otherwise eatdigrthe Court, any

person may be examined as a withess at depositions and trisdagirtéstify concerning all
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Protected Material of which such person has prior knowledgtod#/ in any way limiting the
generality of the foregoing:

(@ A present director, officer, and/or employee of a Producing Rayybe
examined and may testify concerning all Protected Mhatetiich has been produced by that
Party and of which the witness has personal knowledge;

(b) A former director, officer, agent and/or employee of a Produeiagy
may be interviewed, examined, and may testify concerningrafected Material of which he or
she has personal knowledge, including any Protected Mateatatefers to matters of which the
witness has personal knowledge, which has been produced Bathaiand which pertains to
the period or periods of his or her employment; and

(c) Any person other than the witness, his or her attorneg(ny person
qualified to receive Protected Material under this Orddr bhaexcluded from the portion of
the examination concerning such information, unlessPtbelucing Party consents to persons
other than qualified recipients being present at the ieation. If the witness is represented by
an attorney who is not qualified under this Order to receneh information, then prior to the
examination, the attorney must provide a signed stateinetiie form of Exhibit A hereto, that
he or she wil comply with the terms of this Order and taainthe confidentiality of Protected
Material disclosed during the course of the examinatiarthd event that such attorney declines
to sign such a statement prior to the examination, th@e$aby their attorneys, shal jointly
seek a protective order from the Court prohibiting the attonrmey @lisclosing Protected
Information.

(d)  Any Protected Material that is used in the taking of a diigposhall
remain subject to the provisions of this Protective Ordergalith the transcript pages of the
deposition testimony dealing with such Protected Materiasutin cases the court reporter shall
be informed of this Protective Order and shall be required totepera manner consistent with
this Protective Order. In the event the deposttion is vigeotathe original and all copies of the
videotape shall be marked by the video technician to inditatethe contents of the videotape

are subject to this Protective Order, substantially along the lines of “This videotape contains
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confidential testimony used in this case and is not to bedieor the contents thereof to be
displayed or revealed except pursuant to the terms of thetiegpdPaotective Order in this
matter or pursuant to written stipulation of thertlea”

(e) Counsel for any Producing Party shall have the righgxtdude from oral
depositions, other than the deponent, deponent’s counsel, the reporter and videographer (if any),
any person who is not authorized by this Protective Ordectwve or access Protected
Information based on the designation of such ProtectedriMat8uch right of exclusion shall
be applicable only during periods of examination or testimonyrdiega such Protected
Material.

8. SOURCE CODE

8.1 To the extent production of source code becomes necessaly @ash, a
Producing Party may designate source code as “HIGHLY CONFIDENTIAL — SOURCE
CODE” if it comprises or includes confidential, proprietary, or trade secret source code as
defined in paragraph 2.8 above. The following conditions shall dier production, review,
and use of source code or design documentation informatioiathdieen designated as
“HIGHLY CONFIDENTIAL — SOURCE CODE”:

@) Source Code, to the extent any Producing Party agrees to pamyide
such information, shall ONLY be made available for ingpactnot produced except as
provided for below, and shall be made avaiable in electronicatoatnone of the following
locations chosen at the sole discretion of the Producinty: R&Y the offices of the Producing
Party’s primary outside counsel of record in this action; (2) a single, third-party site located
within any judicial district in which the Source Codestered in the ordinary course of business
(e.g., an escrow company); or (3) a locaton mutually agreed upthe IReceiving and
Producing Parties. Any location under (1), (2) or (3) above bhaih the continental United
States. Source Code wil be loaded on a single, standalone, kel personal computer
that is password protected, maintained in a secure, lockedaatedisabled from having
external storage devices attached to it (“Source Code Computer”). Whenever there is an update,

supplement, or other modification of the Source Code Computern¢hading operating
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system security patches and similar updates not relatitige production of Source Code), the
Producing Party shall give notice of the nature of fheate, supplement, or modification within
five (5) business days. Use or possession of any input/oatpstbrage device (e.g., USB
memory stick, cameras or any camera-enabled device, CDs, flogipypditable hard drive,
laptop, celular telephones, PDA, smartphones, voice recordelsis gimhibited while in the
secured, locked area containing the Source Code Computer. All perdgenng the locked
room containing the Source Code must agree to submit to reasseahlty measures to
insure they are not carrying any prohibited tems befay Wil be gven access to the locked
room. The Source Code Computer wil be made available for irspeotiil the close of
discovery in this action between the hours of 9 a.m. and 5gxal.time on business days (i.e.,
weekdays that are not Federal holdays), upon reasonablenwmiitice to the Producing Party,
which shall not be less than five (5) business days iaraevof the requested inspection. The
Recening Party shall provide fourteen YH4ys’ notice prior to the first inspection of any
requested Source Code. Defendants shall not be required to make Gode avaiable for
mspection prior to the date set forth in the Court’s scheduling order for producing documents
pursuant to LPR 1-9.

(b) The Producing Party shall install tools that are sefic for viewing and
searching the code produced, on the platiorm produced, if suchetstlsand are generally
commercially available. The Receiving Party’s outside counsel and/or experts may request that
commercially available software tools for viewing and gldiag Source Code be installed on
the Source Code Computer, provided, however, that (a) the Rgcé&rty possesses an
appropriate license to such software tools; (b) the Produanty &pproves such software tools;
and (c) such other software tools are reasonably necdesdhe Receiing Party to perform its
review of the Source Code consistent with all of the priotectherein. The Receiving Party
must provide the Producing Party with the CD or DVD comginsuch licensed software
tool(s) at least five (5) days in advance of the date upacthwhe Receiving Party wishes to
have the additional software tools avaiable for use osthece Code Computer.

(c) The Receiving Party’s outside counsel and/or expert shall be entitled to
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take notes relating to the Source Code but may not copy anynpoftthe Source Code into the
notes. Any notes relating to the Source Code will be treated as “HIGHLY CONFIDENTIAL —
SOURCE CODE.” No copies of all or any portion of the Source Code may leave the room in
which the Source Code is inspected except as otherwise prdwdeid. Further, no other
written or electronic record of the Source Code is permittexbpt as otherwise provided

herein. The Producing Party may visually monitor the activities of the Receiving Party’s
representative(s) during any Source Code review, but omypsiare that there is no
unauthorized recording, copying, or transmission of the Sdlocke.

(d) No person shall copy, e-mail, transmit, upload, download, print,
photograph or otherwise duplicate any portion of the designatecteSGode, except as the
Receiving Party may request a reasonable number of pa§esircke Code to be printed on
watermarked or colored pre-Bates numbered paper, which shall lidedrdoy the Producing
Party. The Receiving Party may not request paper copigkefgrurposes of reviewing the
Source Code other than electronically as set forth in @goladgs.1(a) in the first instance. In no
event may the Receiving Party print any continuous béfc&ource Code that result in more
than 10 printed pages, or an aggregate total of more than 1&® ¢ghaing the duration of the
case without prior written approval by the Producing Partghinv5 business days or such
additional time as necessary due to volume requested, ddecing Party wil send a copy of
the requested material on watermarked or colored paper beatieg mimbers and the legend
“HIGHLY CONFIDENTIAL — SOURCE CODE” unless objected to as discussed below. The
printed pages shall constitute part of the Source Code protiyctee Producing Party in this
action. At the inspecting Party’s request, up to two additional sets (or subsets) of printed Source
Code may be requested and provided by the Producing Party ielya fashion.

(e) If the Producing Party objects that the printed portionsnatreéeasonably
necessary to any case preparation activity, the Produeiry $hall make such objection known
to the Receining Party within five business days. Ifrafteeting and conferring the Producing
Party and the Receiving Party cannot resolve the obje@tibere such meet-and-confer need

not take place in person), the Receiving Party may seekrai@solution of whether the
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printed Source Code in question is reasonably necessary tasapreparation activity.
Contested Source Code print outs need not be produced to the rggpesginunti the matter
is resolved by the Court.

U] The Receiving Party shall not create any electronic har amages of any
printed pages of Source Code or any other documents or thitgstirmgf Source Code that have
been designated by the Producing Party as “HIGHLY CONFIDENTIAL — SOURCE CODE.”

The Receiing Party shall only make additional paper copiesleéted excerpts of Source
Code if such additional copies are necessary for any flilg thwe Court, the service of any
pleading or other paper on any Party, testifying expert repansuiing expert written
analyses, deposition exhibits as discussed below, or any dtiadtsef douments (“SOURCE
CODE DOCUMENTS”). The Receiving Party shall only make additional copies of such

excerpts as are reasonably necessary for the purposesclorsubh part of the Source Code is
used. Any paper copies used during a deposition shal be retrievibé Byoducing Party at the
end of each day and must not be given to or left with a cepdrter or any other individual.

(9) Any paper copies designated “HIGHLY CONFIDENTIAL — SOURCE
CODE” or notes, analyses, or descriptions of such paper copies of Source Code shall be stored
or viewed only at (i) the offices of outside counsel for Rezeiving Party, (i) the offices of
outside experts or consultants who have been approved to &ccess Code; (i) the site
where any deposition is taken (iv) the Court; or (v) atgrinediate location necessary to
transport the information to a hearing, trial, or depositiony #uch paper copies or notes,
analyses, or descriptions of such paper copies of Source Codeoshad transported via mail
service or any equivalent service and shall be maicdtaateal times in a secure location under
the direct control of a person authorized to access the Soadeunder the terms of this
Protective Order and in a manner that prevents duplicatioor unauthorized access to the
Source Code, including, without limitation, storing the So@oele in a locked room or cabinet
at all times, when it is not in use or being transported.

(h) A list of names of persons who wil view the Source Codebwil

provided to the Producing Party in conjunction with anytevrit(including email) notice

20




© 00 N o o b~ wWw N P

N NN NN NN NN R R R R R R R R R
W N o 0N W N BP O © 00 N O N~ W N Rk O

requesting inspection. The Receiving Party shal mairgagtaily log of the names of persons
who enter the locked room to view the Source Code and wherertteryand depart. The
Producing Party shal be entitled to have a person obsermgtralhces and exits from the
Source Code viewing room, and to a copy of the log upon request.

() Unless otherwise agreed in advance by the Partiesitingyifollowing
each mspection, the Receiving Party’s outside counsel and/or experts shall remove all notes,
documents, and all other materials from the room that matain work product and/or
attorney-client privileged information. The Producing Yahal not be responsible for any
tems left in the room folowing each inspection session.

0 The Receiving Party wil not copy, remove, or otherwise feargny
portion of the Source Code from the Source Code Computer imgjudvithout limitation,
copying, removing, or transferring any portion of the Source ©atbeany other computers or
peripheral equipment. The Receiving Party wil not trahsany portion of the Source Code in
any way from the location of the Source Code inspection.

(k) No recordable media or recordable devices, including withougatimin
saund recorders, computers, cellular telephones, peripheral equipraeneras, CDs, DVDs, or
drives of any kind, shall be permitted into the Source Codawieg room. The Producing
Party may visually monitor the activities of the Receiving Party’s representatives during any
Source Code review, but only to ensure compliance with thebpiai on recordable media,
recordable devices, and input/output or storage devices $etnfdhis paragraph and Paragraph
8.1(a) above.

(M Only the following individuals shall have access to “HIGHLY
CONFIDENTIAL — SOURCE CODE” materials, absent the express written consent of the
Producing Party or further court order:

(1) Outside Counsel of Record for the Parties to this actioliding
any attorneys, paralegals, technology specialists, andatleroployees of their respective law
firms;

(2) Up to three (3) outside Experts per Party, pre-approved in
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accordance with paragraphs 7.4(a)-(e) above, and specifidelified as eligible to access
Source Code;

3) The Court, its technical advisor (if one is appointed), uhg |
court personnel, and court reporters or videographers recordiimgot®y or other proceedings
in this action. Court reporters and/or videographers shallet@nh or be given copies of any
portions of the Source Code; for depositions, the Receiving Btaatlynot bring copies of any
printed Source Code. Rather, at least ten (10) days before ¢hefda¢ depostion, the
Receiing Party shall notify the Producing Party abaeitsihecific portions of Source Code it
wishes to use at the deposttion, and the Producing Paitybshgl printed copies of those
portions to the deposition for use by the Receiving Party. Cop@surce Code that are
marked as deposition exhibits shall not be provided to the Copdrtee or attached to
deposition transcripts; rather, the deposition record wil iigetite exhibit by its production
numbers.

(4) Whie testifying at deposition or trial in this action only: any
current officer, director, or employee of the Producing Partyiginal source of the
information; (i) any person designated by the Producindy Ra provide testimony pursuant to
Rule 30(b)(6) of the Federal Rules of Civil Procedure; ar@oany person who authored or
was directly involved in creating, modifying, or editing the iI8euCode, as evident from its
face or reasonably certain in view of other testimony or esgle Persons authorized to view
Source Code pursuant to this sub-paragraph shall not cethi|m given copies of the Source
Code except whie so testifying.

(m)  The Receiving Party’s outside counsel shall mantain a log of all copies
of the Source Code (received from a Producing Party or creatihe IReceiving Party pursuant
to paragraph 8.1(f) above) that are delivered by the ReceRarty to any qualified person
under paragraph 8.1() above. The log shal include the nafribe recipients and reviewers of
copies, the dates when such copies were provided, and thenecafinere the copies are stored.
Upon request by the Producing Party, the Receving Palymsbvide reasonable assurances

and/or descriptions of the security measures employed IRetteiving Party and/or qualified
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person that receives a copy of any portion of the Source Codin Wity (30) days after the
issuance of a final non-appealable decision resolving adlssi the case, the Receiing Party
must serve upon the Producing Party the log and servetiupdroducing Party all paper
copies of the Producing Party’s Source Code as well as documents, pleadings, reports, and notes
reflecting or referring to such Source Code. In addition, aloperto whom the paper copies of
the Source Code were provided must certify in writing thatopies of the Source Code were
returned to the counsel who provided them the informatiahttat they wil make no use of the
Source Code or of any knowledge gained from the Source Code fatiaey endeavor.

(n) To the extent portions of Source Code are quoted in a SOURCE CODE
DOCUMENT, either (1) the entire document will be stamped and treated as “HIGHLY
CONFIDENTIAL — SOURCE CODE,” or (2) those pages containing quoted Source Code will
be separately bound, and stamped and treated as “HIGHLY CONFIDENTIAL — SOURCE
CODE.”

(0) Al copies of any portion of the Source Code shall be returogbet
Producing Party if they are no longer in use. Copies of 8dtiole that are marked as
deposition exhibits shall not be provided to the Court Reportetashat to deposition
transcripts; rather, the deposttion record wil identify éxbibit by its production numbers.

(p) The Receiving Bty’s outside counsel may only disclose a copy of the
Source Code to individuals specified in paragraph 8.1(]) above &agice Code may not be
disclosed to House Coungeln no case shall any information designated as “HIGHLY
CONFIDENTIAL — SOURCE CODE” by a Defendant be provided to any other defendant or
defendant’s counsel in any other related or consolidated case by any Party or counsel absent
explicit agreement from the Party designating the irdbion.

() Any Expert retained on behalf of a Receiving Party who Iset given
access to a Producing Party’s produced Source Code (whether in electronic form or otherwise)
must agree in writing not to perform software development woektlyi or indirectly intended
for commercial purposes relating to any functionality cavdrg the Source Code reviewed by

such Expert for a period of six months after the issuanaefiwdl, non-appealable decision

23




© 00 N o o b~ wWw N P

N NN NN NN NN R R R R R R R R R
W N o 0N W N BP O © 00 N O N~ W N Rk O

resolving all issues in the case. This shall not preciudé Experts from consulting in future
tigation, so long as such consulting does not involve softwarelopment work directly or
indirectly intended for commercial purposes relating tofamgtionality covered by the Source
Code reviewed by such Expert.

(r Access to and review of the Source Code shall be strictyhdopurpose
of investigating the claims and defenses atissue ialibge-captioned case. No person shall
review or analyze any Source Code for purposes unrelateds toatke, nor may any persoreus
any knowledge gained as a result of reviewing Source Code inatke in any other pending or
future dispute, proceeding, or ltigation.

9. PROSECUTION BAR

9.1 Absent the written consent of the Producing Party, no pensdiehalf of Plaintiff,
mcluding without limitation any technical advisor of Plantiff, who reviews a Defendant’s
Protected Material shall, for a period commencing upon receiticdf information and ending
three years following the conclusion of this case @holg any appeals) engage in any
Prosecution Activity (as defined below) on behalf of anyyRather than the Producing Party or
engage in any Prosecution Activity involving claims amethod, apparatus, or system relating
VoIP phone or IP phone technologies for placing and transmitdleghone cals over an IP
network (“VoIP communications”™) .

€) For clarity and the avoidance of doubt, Counsel of any Deferdathis
action are not subject to this Prosecution Bar.

(b) Prosecution Activity shall mean any activity related 1) the preparation
or prosecution (for any person or entity) of patent applicatiefzing to VolP communications
or audio communication devices that support VolP communicatmmadvising or counseling
clients regarding the same, including but not limited taviding any advice, counseling,
preparing, prosecuting, editing, amending and/or drafting ofs;laincommunication with a
domestic or foreign patent office for purpose of allowance ofciaiys, for any patent
application, reexamination, or reissue application beforedamyestic or foreign patent office;

and/or (2) the acquisition of patents (including patent @gipins), or the rights to any such
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patents or patent applicatons with the right to subleemslating to the functionality, operation,
and design of VolP communications. Nothing in this paragsdyalt prevent any attorney from
sending non-confidential prior art to an attorney involved ienigorosecution for purposes of
ensuring that such prior artis submitted to the U.S. PatehfTrademark Office (or any similar
agency of a foreign government) to assist a patent appitai@mplying with its duty of candor.
Nothing in this provision shall prohibit any attorney aforl in this litigation from discussing
any aspect of this case that is reasonably necessathe fprosecution or defense of any claim o
counterclaim in this ltigation with his/her client.

(c) For the avoidance of doubt, the patent prosecution bar above shal be
deemed to preclude persons who have received Defendants’ Protected Material, other than
Counsel of Defendant in this action, who shall not be sod#&om participating directly or
indirectly in post-grant proceedings relating to the patestit, or of any patent that claims
priority, in whole or part, to the patentsutt.
10. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED ON'HER

LITIGATION

If at any time Protected Material in any form is subpoéragany court, arbitral,
administrative or legislative body, or are otherwise requesteitcovery, the person or entity
to whom the subpoena or other request is directed shall proaptiyotify in writihg the person
or entity who caused the subpoena or other request to issusonhe or all of the material
covered by the subpoena or request is subject to a Protectiex &d include a copy of this
Order with such notice, (b) give written notice thereoévery Party or nonparty, and their
counsel, who has produced such documents and include a copysabgfoena or request with
such notice, and (c) provide each such Producing Party or tyongtr an opportunity to
object to the production of such documents. If a Producing Bariynparty does not take steps
to prevent disclosure of such documents within ten busmags of the date written notice is
given, the Party to whom the referenced subpoena is dirg@tgdproduce such documents in
response thereto, but shall take all reasonable measuragetsdith documents treated in

accordance with terms of this Protective Order.
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11. A NON-PARTY’S PROTECTED MATERIAL SOUGHT TO BE PRODUCED IN THIS

LITIGATION

The terms of this Order are applicable to information producealNbgn-Party in this
action and designateds “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL — OUTSIDE
ATTORNEYS’ EYES ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE CODE.” Such
information produced by Non-Parties in connection with ltiggtion is protected by the
remedies and relief provided by this Order. Nothing in theseismns should be construed as
prohibiting a NonParty from seeking additional protections. A nonparty’s use of this Protective
Order to protect its Protected Material does not entitle niiyparty access to the Protected
Material produced by any Party in this case.

12. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadvertence orwiser it has disclosed Protected
Material to any person or in any circumstance not aatfwriunder this Protective Order, the
Receiing Party must immediately (a) notify in writinige Designating Party of the
unauthorized disclosures, (b) use its best efforts to etadwunauthorized copies of the
Protected Material, (c) inform the person or persons to whontham&zed disclosures were
made of all the terms of this Order, and (d) request sudloper persons to execute the
“Acknowledgment and Agreement to Be Bound” that is attached hereto as Exhibit A.

13. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PRECTED

MATERIAL

13.1 Nothing in this Order shall require production of documenfsynmation or other
material that a Party contends is protected from disclolsyrthe attorney-client priviege, the
work product doctrine, or other privilege, doctrine, or immunity (“Privileged Material”).
Inadvertent or unintentional production of Privleged Maltesi@all in no way prejudice or
otherwise constitute a waiver or estoppel as to any sudlegeiv doctrine, right, or immunity,
or other ground for withholding production to which the Produétagty would otherwise be
entitled to assert. Any Party that inadvertently or untiveally produces documents,

information or other material it reasonably beleves axédejed Material may obtain the
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return of such documents, information or other material bynptly notifying the recipient(s).
The Producing Party shall provide a priviege log for thelwertently or unintentionally
produced documents, information or other material as soonsasaddy possible after
requesting their return. The recipient(s) shal ga#vet return all copies of such documents,
information or other material to the producing Party no Hiten five (5) business days after
receiving a request for their return, except for any pegetining privieged or otherwise
protected markings added by the recipient(s), which pagesigiathd be destroyed and
certified as such to the producing Party. The recipieall also destroy and certify such
destruction within five (5) business days after recenangequest for return of inadvertently
produced materials all documents or parts thereof summarariogherwise disclosing the
content of the inadvertently produced material and shalis®tsuch material for any purpose.
Notwithstanding this provision, outside litigation counserewford are not required to delete
information that may reside on their respective firm’s electronic back-up systems that are over-
written in the normal course of business. Such retucopirmation of destruction shall not
preclude the Receiving Party from seeking to compel produofidhe materials and shall not
constitute an admission by the Receiving Party thaintiterials were, in fact, privileged or
otherwise protected in any way. The Producing Party sdtain the Privieged Material for
submission to the Court in the event the Receiingyastres to compel. If the Receiving
Party contests the privilege or work product designation éytbducing Party, the Receiving
Party shall give the Producing Party written noticahefreason for the disagreement. The
Recening Party shall seek an Order from the Court compellie production of the material.
Absent a Court Order to the contrary, the Parties hereley agd stipulate that any privilege or
immunity that was originally present wil remain intamce any such document is returned or
confrmed as destroyed by the recipient.

13.2 Inadvertent or unintentional production of documents or thimygaining
Protected Material which are not designated as one or mdine tifiree categories of Protected
Material at the time of production shall not be deemed a wavehole or in part of a claim

for confidential treatment. With respect to documents, tbeueing Party shall notify al
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Recening Parties that such documents are protected andeuf the categories of this Order
within fourteen (14) days of the Producing Party learningh@finadvertent faiure to designate.
The Producing Party shall reproduce the Protected Infarmatith the correct confidentiality
designation within seven (7) days upon its notificatiorthe Receiving Parties. Within seven
(7) days of receiving the Protected Information with therect confidentiality designation, the
Receiing Parties shall return or securely destroy artifl ceuch destruction, at the Producing
Party’s option, all Protected Material that was not designated properly.

13.3 Inthe event of any disclosure of Protected Material dtiean in a manner
authorized by this Protective Order, including any unieat or inadvertent disclosure, the
Party responsible for having made such disclosure, and eaghwith knowledge thereof, shall
immediately notify counsel for the Producing Party andigeoto such counsel all known
relevant information concerning the nature and circancgts of the disclosure. The responsible
disclosing Party shal also make every effort to furthevgmieunauthorized disclosure,
including retrieving all copies of the Protected Informatioom the recipient(s) thereof, and
securing the agreement of the recipients not to fudlieseminate the Protected Information in
any form. Compliance with the foregoing shall not preveatRroducing Party from seeking
further relief from the Court. Unauthorized or inadvertersicldsure does not change the statu
of Protected Material or waive the right to hold the disdodecument or information as
Protected.

13.4 A Receiving Party shall not be in breach of this Order ffigr @se of such
Protected Material before the Receiing Party recelesPtotected Material with the correct
confidentiality designation, unless an objectively redslenaerson would have realized that the
Protected Material should have been appropriately designatkedca wonfidentiality designation
under this Order. Once a Receiving Party has receivedtatidih of the correct confidentiality
designation for the Protected Material with the corcectidentiality designation, the Receiving
Party shall treat such Protected Material at the apptelyridesignated level pursuant to the
terms of this Order. Notwithstanding the above, a subsequeghaties of Protected Material

shall apply on a going forward basis only and shall not didguatiyone who reviewed
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Protected Material while the materials were not apprefyiatarked from engaging in any
activities otherwise permitted by this Order.

14. MISCELLANEOUS

14.1 Right to Further Relief. Nothing in this Order abridges right of any person to

seek its modification by the Court in the future.

14.2 Right to Assert Other Objections. No Party waives ary iiigotherwise would

have to object to disclosing or producing any information or éenany ground not addressed in
this Protective Order. Similarly, this Order is not a waméany applicable priviege or any
objection that might be raised as to a discovery request odithissiility of evidence.

14.3 Fiing Protected Material. Without written permission fréine Designating Party

or a court order secured after appropriate notice to al itgdrgeersons, a Party may not fie in
the public record in this action any Protected Material. aftyRthat seeks to fle under seal any
Protected Material must comply wittR 1A 10-5 and any applicable restrictions pertaining to
“HIGHLY CONFIDENTIAL — SOURCE CODE” material set forth in paragraph 8.1 above. If a
Receiing Party's request to fle Protected Material useet is denied by the Court, then the
Receiing Party may file the Protected Material inflblic record with or without redactions ag
instructed by the Couirt.

14.4 The computation of any period of time prescribed or alowed &yQhder shall be
governed by the provisions for computing time set forth deFed Rule of Civli Procedure 6,
except that the additional three-day period set forth in Biag shall not apply when service is
made by electronic means under Rule 5(b)(2)(E).

14.5 Any of the notice requirements herein may be waived, inenvboln part, but only
in writing signed by the attornag-charge for the Party against whom such waiver wil be
effective.

14.6 Testifying experts shall not be subject to discovery of any dfdheir reports in
this case and such draft reports, notes, outlines, or anyvaitiegs leading up to an issued
report(s) in this ltigation are exempt from discovery. In@mdgi al communications between

counsel for a Party and that Party’s testifying expert(s) related to the content of expert reports are
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exempt from discovery, provided that this limitation on dispp\@oes not permit a Party to
withhold any material relied upon by testifying experts hsad the ground that such material
was provided to the expert by counsel. Al materials gemktayea testifying expert with respect
to that person’s work are also exempt from discovery unless they identify facts, data or
assumptions relied upon by the expert in forming any opiniorkis ltigation and such
mformation is not already disclosed in the expert’s report.

14.7 No Party shal be required to identify on their respectivelgga/ log any
document or communication related to this ltigation datedraiter the fling of this lawsuitt,
which absent this provision, the Party would have beeratdagto so identify on said priviege
log. The Parties shall exchange their respective qge&il document logs at a time to be agreed
upon by the Parties following the production of documents.

14.8 Nothing in this Order shall limit any Producing Party’s use of its own documents
or shall prevent any Producing Party from disclosing its Bvatected Material to any person.
Such disclosureshall not affect any “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL —
OUTSIDE ATTORNEYS’ EYES ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE CODE”
designation made pursuant to the terms of this Order so ¥dgdosure is made in a manner
which is reasonably calculated to maintain the confidiggtiaf the information.

14.9 The United States District Court for the District ofvdda is responsible for the
interpretation and enforcement of this Order. After textiom of this ltigation, the provisions of
this Order shall continue to be binding except with respetbsetdocuments and information
that become a matter of public record. This Court retainsslaaitl have continuing jurisdiction
over the Parties and recipients of the Protected Maferia@nforcement of the provision of this
Order folowing termination of this litigation. All disputesoncerning Protected Material
produced under the protection of this Order shall be resolvece liynited States District Court
for the District of Nevada. In the event anyone shalat@olor threaten to violate the terms of thi
Protective Order, the aggrieved Designating Party madhately apply to obtain injunctive
relief against any such person violating or threateningotate any of the terms of this

Protective Order.
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14.10 Each of the Parties agrees to be bound by the terms éfrivisctive Order as of
the date counsel for such Party executes this Prote@tider, at which time the provisions of this
Order shall retroactively apply to any Protected Materialirataby that Party or its counsel
prior to execution, even if prior to entry of this order byGwaurt.

14.11 This Protective Order shall be binding upon the Partieshaid dttorneys,
successors, executors, personal representative, adminsstraéms, legal representatives, assign
subsidiaries, divisions, employees, agents, independent cordraot other persons or
organizations over which they have control.

14.12 All notices required by this Protective Order are to be deovethe attorney(s) for
each of the Defendants and Plaintiff listed in theasigne block below for each Party.

15. FINAL DISPOSITION

The provisions of this Order shall continue to be binding aftat fermination of this
case until a Producing Party agrees otherwise in wriing court order otherwise directs.
Except as otherwise herein, within sixty days afteretitey of a final non-appealable judgment
or order, or the complete settiement of all claims assertdsagll Parties in this action, each
Party (including technical advisors who received ProtetMaterial) shall, at the option of the
Producing Party, either return or destroy all physical ¢tbjed documents which embody
Protected Material it has received, and shall destroyhatenver form stored or reproduced, all
physical objects and documents, including but not limited toespondence, memoranda,
notes and other work product materials, which contain ortefany category of Protected
Material. Al Protected Material not embodied in physical oigj@and documents shall remain
subject to this Order. In the event that a Party is digalisbefore the entry of a final non-
appealable judgment or order, this same procedure shall apply Ry@egted Material
received from or produced to the dismissed Party. Notwithstgnthis provision, outside
tigation counsel of record are not required to delete irdbion that may reside on their
respective firm’s electronic back-up systems that are over-written in the normal coafse
business. Notwithstanding the foregoing, outside counsel shahttled to maintain two (2)

copies of all pleadings, motions and trial briefs (includidgs@porting and opposing papers
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and exhibits thereto), written discovery requests and respd@asd exhibits thereto), deposition
transcripts (and exhibits thereto), trial transcripts, extubits offered or introduced into
evidence at any hearing or trial, and their attorney work ptagloich refers or is related to any
“CONFIDENTIAL” and “HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES
ONLY” information for archival purposes only. Any such archived copiesdbatain or
constitute Protected Material remain subject to this OQaiddrshall be maintained in confidence
by outside counsel for the Party retaining the materfisParties that have received any such
i

i

i

7

mn

i

i

7

i

i

i

i

i

i

i

mn

i

7

7

i

i

32




© 00 N o o b~ wWw N P

N NN NN NN NN R R R R R R R R R
W N o 0N W N BP O © 00 N O N~ W N Rk O

Protected Material shall certify in writihg that alick materials have been returned to the

respective outside counsel oétRroducing Party or destroyed.

DATED this 5th day of July, 2016.

RUSS, AUGUST & KABAT

/sl Stanley H. Thompson, Jr.,

REZA MIRZAIE, ESQ.

PAUL S. KROEGER, ESQ.

STANLEY H. THOMPSON, JR., ESQ.
12424 Wishire Boulevard, 12Floor
Los Angeles, California 90025

Admitted Pro Hac Vice

BORGHESE LEGAL, LTD.
MARK BORGHESE, ESQ.
Nevada Bar No. 06231

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145

Attorneys for Plaintiff 2-Way Computing
Inc.

HOLLEY DRIGGS WALCH FINE
WRAY PUZEY & THOM PSON

/sl James D. Boyle

JAMES D. BOYLE, ESQ.

Nevada Bar No. 08384

SEAN E. STORY, ESQ. (NBN 13968)
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

PILLSBURY WINTHROP SHAW
PITTMAN LLP

BRYAN P. COLLINS, ESQ.

ROBERT M. FUHRER, ESQ.

1650 Tysons Boulevard, Suite 1400
McLean, Virginia 22102-4856

Pro Hac Vice Applications Forthcomin

Attorneys for Defendant Unify Inc.

IT IS SO ORDERED.

Clil

UNITED STATES DISTRICT JUDGE/
UNITED STATE GISTRATE JUDGE

July 5, 2016
Dated:
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type ful name],

declare under penalty of perjury that | have receivedopy @f and read in its entirety and
understand the Protective Order that was issued by tted8tates District Court for the District

of Nevada on [date] in the case of 2-Way Computing, Inc. virdniik/a

Siemens Enterprise Communications, Case No. @4@3423-GMN-CWH. | agree to comph

with and to be bound by al the terms of this Protective Q@ | understand and acknowledgte

that failure to so comply could expose me to sanctions andhpwmt in the nature of contempt.

—t

| solemnly promise that | wil not disclose in any manaey information or item that is subjeq
to this Protective Order to any person or entity excestrict compliance with the provisions of
this Order.

| further agree to submit to the jurisdiction of the &bhitStates District Court fon

the District of Nevada for the purpose of enforcing thendeof this Protective Order, even if sugh

enforcement proceedings occur after termination of ttisra

Date:

City and State where sworn and signed:

Printed name:

Present occupation/job description:

Name of Company or Firm:

Signature:
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