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bgy Development, LLC et al v. DraftKings, Inc.

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

CG TECHNOLOGY DEVELOPMENT, LLC%
et al, )
Plaintiffs, % 2:16-Cv-00781RCIVCF
ve: 3 ORDER
DRAFTKINGS, INC,, 3
Defendant %

This casearises out of thalleged infringement of several patents relatingutomated
gambling Defendant has filed motionto dismiss.
l. FACTS AND PROCEDURAL HISTORY

Plaintiffs CG Technology Development, Inc. (“CG Tech”), Interact®ames Limited
(“IG Ltd.”), and Interactive @mes LLC(“IG LLC”) accuse DefendalraftKings Inc. of
infringing at leasthe followingclaims of the listeghatents (“the Patentsthrough the use of its
online fantasy sports contegtthe Accused Games’]1) Claim 20 of U.S. Patent No.
RE39,818; (2) Claim 31 of U.S. Patent No. 6,899,628¢C({8)m 1 of U.S. Patent No. 9,111,417
(4) Claim 16 of U.S. Patent No. 8,641,511; B3aim 11 of U.S. Patent No. 8,342,924, (6) Clai
1 of U.S. Patent No. 7,029,394, (7) Claim 39 of U.S. Patent No. 6,884,166; (8) Claim 1 of
Patent No. 7,534,169; (9) Claim 9 of U.S. Patent No. 9,355a81810) Claim 1 of U.S. Patent

No. 9,306,952. CG Tech owns the ‘818 Patent wireless controllefCause of Action 1)}G
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Ltd. owns the ‘628, ‘417, ‘924, ‘394, and ‘1&&tents for enhanced services for gaming
applications (Causes of Action 2, 3, 5, 6, andaid IG LLC owns th&11, ‘169, ‘518, and
‘952 Patents for locaticlvased game configuratiofSauses of Action 4, 8, 9, and 10).
Defendant has asked the Courtitsmissall claimsfor unpatentability under 35 U.S.C. § 101
and the first claim against the ‘818 Patfamtfailure to state a claim
. LEGAL STANDARDS

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain stdtefriee
claim showing that the pleader is entitled teefélin order to “give the defendant fair notice of
what the . . . claim is and the grounds upon which it reSiley v. Gibson355 U.S. 41, 47

(1957). Federal Rule of Civil Procedure 12(b)(6) mandates that a court disraisseadt action

that failsto state a claim upon which relief can be granted. A motion to dismiss under Rul¢

12(b)(6) tests the complaint’s sufficien&ee N. Star Int’l v. Ariz. Corp. CommTi20
F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss undetRio)¢5) for
failure to state a claim, dismissal is appropriate only when the complaint doegenibiegy
defendant fair notice of a legally cognizable claim and the grounds on whistsiSee Bell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). In considering whether the complaint is
sufficient to state a claim, the court will take all material allegations as true astdueothem in
the light most favorable to the plaintiBee NL Indus., Inc. v. Kaplan92 F.2d 896, 898 (9th
Cir. 1986). The cat, however, is not required to accept as true allegations that are merely
conclusory, unwarranted deductions of fact, or unreasonable infer&eeeSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

A formulaic recitation of a caus# actionwith conclusory allegations is not sufficient;
plaintiff must plead facts pertaining to his own case making a violgtiansible,” not just

“possible.” Ashcroft v. Igbal556 U.S. 662, 677-79 (2009) (citimgrombly 550 U.S. at 556)
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(“A claim has facial plausibility when the plaintiff pleads factual content that alleaxsotirt to
draw the reasonable inference that the defendant is l@ablled misconduct alleged.”). That is
under the modern interpretation of Rule 8(a), a plaintiff must not only specify or anply
cognizable cause of actig@onleyreview), but ado must allege the facts of ltase so that the
court can determine whether the plaintiff has any basis for relief undeauke of actiohe has
specified or implied, asgning the facts are as he alleg€xombly-lgbakeview). Put
differently, Conleyonly required a plaintiff to identify a major premisecgase of action but
TwomblyandIigbal requirea plaintiff alsoto allege minor premises (facts of the plaintiff's cas
such that the syllogism showing liability is logically complete and that liability netdgssat
only possibly, follows (assuming the allegations are true).

“Generally, a district court may nobnsider any material beyond the pleadings in rulij
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered on a motion to dismigal’Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohg;tbut
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6
motion to dismiss” without converting the motion to dismiss into a motion for summary
judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994). Moreover, under Federal Ru
of Evidence 201, a court may take judicial notice of “matters of public reddatk v. S. Bay
Beer Distribs., InG.798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court

considers materials outside of the pleadings, the motion to dismiss is convertaanotion for

summary judgmentee Arpin v. Santa Clara Valley Transp. Age261 F.3d 912, 925 (9th Cir.

2001).
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1. ANALYSIS

A. Unpatentability

The Courthas already ruled in related cases thatele/ant claims of th®©24, ‘628,
‘394, ‘417, and ‘16%atentsare invalid under 35 U.S.C. § 10%e€Order, ECF No. 3é Case
No. 2:16€v-857), but that theelevant claims of th&18, ‘518, and ‘95ZPatents are np(ses
id.; Order, ECF No. 42 in Case No. 2:26-871). The Court ruleshe saménerefor thereasons
given in those cases. The Court has yeiddresshe '511 and ‘166 Patents under 8 101 and
does so here.

Movants aguethat the'511 and ‘166Patents are patemteligible underAlice Corp. Pty.
Ltd. v. CLS Bank Int]I134 S. Ct. 2347 (2014). An inventor may obtain a patent on “any ne
and useful process, machine, manufacture, or composition of matter, or any new aind usef
improvement thereof.” 35 U.S.C. § 101. However, the Supreme Court “ha[s] long held tha
provision contains an important implicit exception: Laws of nature, natural phenoameha
abstract ideas are not patentabAdite Corp, 134 S. Ct. at 2354 (quotigss'n for Molecular
Pathology v. Myriad Genetics, Ind.33 S. Ct. 2107, 2116 (2013)). The driving concern behi
this exclusionary principle is one of peeaption—"“that patent law not inhibifurther discovery
by improperly tying up the future use of’ these building blocks of human ingenigityguoting
Mayo Collaborative Servs. v. Prometheus Labs., 82 S. Ct. 1289, 1301 (2012)). Notably,
though, “an invention is not rendered ineligitior patent simply because it involves an abstrg
concept,”id. (citing Diamond v. Diehr450 U.S. 175, 187 (1981)); “[a]pplications of such
concepts to a new and useful end . . . remain eligible for patent proteaiqayioting
Gottschalk v. Benspd09 U.S. 63, 67 (1972)) (internal quotation marks and alterations omi
In other words, “in applying the 8 101 exception, [courts] must distinguish between plagent

claim the buildin[g] block[s] of human ingenuity and those that integrate the building lbok
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something more, thereby transform[ing] them into a patent-eligible inventer{duoting
Mayo Collaborative Servsl32 S. Ct. at 1294, 1303) (internal quotation marks omitted; sec
through fourth alterations in original).

The Supreme Court has adopted a step test for “distinguishing patents that claim
laws of nature, natural phenomena, and abstract ideas from those that clairelgabdat
applications of those conceptsd. at 2355. First, a court determines whether thiencis
“directed to one of those patentligible concepts.1d. If not, the analysis ends. If so,
however, a court must consider the elements of each claim “both individually amdoedesed
combination’ to determine whether the additional elem#raissform the nature of the claim’
into a pateneligible application.’ld. (quotingMayo Collaborative Servs132 S. Ct. at 1298).
Step two is “a search for an “inventive concepti.e., an element or combination of element
that is ‘sufficient to ensure that the patenpractice amounts to significantly more than a patg
upon the [ineligible concept] itself.1d. (quotingMayo Collaborative Servs132 S. Ct. at
1294) Such a transformation requires “more than simply stat[ing] the [absteadtwhile
adding the words ‘apply it.’1d. (quotingMayo Collaborative Servs132 S. Ct. at 1294)
(alterations in original).

A district court may determine whether a patent is eligible under § 101 at the dlsmis
stage See generally Intern@tatents Corp. v. Active Network, In€90 F.3d 1343 (Fed. Cir.
2015) (afirming such a dismissal).

1. The ‘511 Patent

Defendant argueSlaim 16 is representative of the ‘511 Patent and that it is invalid un
Alice Corp. More importantly, Claim 16 the only claim Plaintiffs have accused Defartaxd
infringing via factual allegationgSeeAm. Compl. /60-64, ECF No. 20 Claim 16 of the

‘511 Patent reads in full:

50f11

bnd

Nt

5S

der




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A method comprising:
opening, by a computer system, a gaming account for a client;

establishing, by the computer system, an amount of consideration in theggamin
account of the client, in which the money may be used to play games;

after opening the gaming account and esshbig the amount of consideration,
authorizing, by the computer system, the client to access the gaming acoount f
a computing device by verifying login credentials of the client received frem th
computing device;

determining, by the computer systensghof events on which the games are based;

presenting, by the computer system, to the client through the computing device, a
display indicating at least some of the set of event;

receiving, by the computer system, a first request from the client ¢o iatd a
game based on at least one event;

receiving, by the computer system, a second request from another clietdgrto en
into an opposite side of the game based on the at least one event;

matching, by the computer system, the first request anddabend request in
response to receiving the first offer and the second offer into the game, in which
the game includes a game between the client and the other client;
forming, by the computer system, one obligation with a gaming operator to pay the
first client for winning the game with the client and forming one other obligation
with the gaming operator to pay the second client for winning the gamehsith
other client; and
managing, by the computer system, the amount of consideration in the wagering
aacount credits based on placement of the one or more wagers and outcomes of th¢
one or more wagers.
U.S. Patent No. 8,641,511 col. 13, |. 17—col. 14, |. 35 dtmethod claincontainingten steps
See id.
The Court of Appeals has held that collecting, recognizing, and storing data isranta
idea Content Extraction & Transmission LLC v. Wells Fargo Bank, Nat'| As¥6 F.3d 1343,
1347 (Fed. Cir. 2014). The steps o&i@l 16—keeping track of players’ accounts and making

adjustmentsheretobased on the results of games between the playeesabstract ideas that
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can be conducted ihé mind of a sufficiently intelligent perso&laim 16 simply instructthe
practitioner to perform the method usiggnericcomputing dewdes. The only potenélly
concrete, norabstract aspedf theprocesss the requiremenhatthe playersaccesshe
“computer systefnvia “computing device[s].” But even this aspect of the invention does ng
involve anymachinefunctionapart from the generic coming capabilitiesof thecomputers
involved. There is no requirement, for example, thaptages’ “computing device[s]even be
separatérom the"computersysteni in any meaningful wayThe“computing device” is not
describedn the specifications, and tlekaim would thereforeappear to cover not only remote
“computingdevicgs],” but also devices plugged locally into theoputer systerh such as a
keyboard, mousayr joystick. Or the“computingdevic€ and “computer systeircould
respectively be a computer terminal that communicates with a centradizgziter or srvervia
cables.

In summary, the computeirs Claim 16areapplied purely in theicapacitiesas generic
computing devices, i.e., asibstitute for a human mind to perform abstract manipulations of
information The Court thereforgrantsthe motion to dismiss Claim@Lof the ‘511Patent under
§ 101.

2. The ‘166 Patent

Defendant argueSlaim 39 is representative of the ‘166 Patent and that it is invalid un
Alice Corp. More importantly, Claim 3% the only claim Plaintiffs have accused Defertad
infringing via factual allegationgSeeAm. Compl. /98-10). Claim 39 of the ‘166Patent
reads in full:

A system for establishing a wager associated with a gaming application,
comprising:

a server that hosts a gaming application for a plurality of users;

a processor remotely coupled to the server that:
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receives a wager offer generated by a first user, whéneiwager
offer is associated with the gaming application;

presents the wager offer to a plurality of second users;

receives a wager acceptance by a second user, the wager offer and
the wager acceptance combining to form a wager between the first
user ad the second user; and

generates a wager record in response to receiving the wager
acceptance, the wager record associated with the wager between the
first user and the second user and comprising a plurality of wager
parameters; and

a memory coupled to therocessor that stores the wager record according
to a wager record identifier.

U.S. Patent No. 8,884,166 col. 23, |. 55—col. 24, |. Be dlaim contains three elements, the
second of which contains four selementsSee id. The three elements are a servesr@essor,
and a memorySee id. Thefour subelementof the processor involve receiviagvager from a
player, presenting it to other playgrrecering an acceptance of the wager from a seqoager,
and recording the parameters of the acceptager. Claim 39 is a textbook example of a
computer utilized for its generic computing abilitieptformabstractalculationsthat could
be performed in the mind ofsafficiently intelligence personThe Court thereforgrantsthe
motion to dismiss Clair89 of the ‘166Patent under 801.

B. Failure to State a Claim

Defendant attackihe claim for infringement of the ‘818 Patent unttgyal and
Twombly A defendant is liable for direpatentinfringement if he “without authority makes,
uses, offers to sell, or sells any patented invention, within the United Stat@soots into the
United States any patented invention during the term of the phaegafor. . . .” 35 U.S.C.
8§ 271(a). Under the ‘all elementsule, to find infringementhte accused device must contain

‘each limitation of the claim, either liedly or by an equivalent.’TIP Sys., LLC v. Phillips &
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Brooks/Gladwin, Ing.529 F.3d 1364, 1379 (Fed. Cir. 2008) (quotingedman Seating Co. v.
Am. Seating Cp420 F.3d 1350, 1358 (Fedir. 2005)(citing Warner—Jenkinson Co. v. Hilton
Davis Chem. C9520 U.S. 17, 29 (199%))

The Court rejects Plaintiffs’ argument that the requirement of providing gefiment
contentionelementby-elementunder he Local Rulepermits a more flexible application of
Civil Rule 8(a)at the dismissal stagégbal andTwomblyunquestionably apply to claims of
infringement notontempla@édby formerForm 18 See Superior Indus., LLC v. Thor Global
Enters. Ltd, 700 F.3d 1287, 1295 (Fed. Cir. 201&}ing In re Bill of Lading Transmission &
Processing Sy$atent Litig.(R+L Carriers, Inc. v. DriverTech LLC $81 F.3d 1323, 1336
(Fed.Cir. 2012)) (noting that only claims of direct infringement, claims of indirect
infringement, could be pled using Form 18). Although Form 18 formerly applied to claims
directinfringement, obviating th&@womblylgbal pleading standartbr such claims, both Form
18 and Rule 84 (authorizinbe formg weredeleted from the Civil Rules in 2015, extinguishin
the exception to th€womblylgbal pleading standard for direct infringement clailecal Rule

16.1-6, providing for the initial disclosure of infringement contentions before discavasy,

adopted no later than 2011, when Fornp&8nitted a direct infringement plaintiff to obtain full

discovery with a bare-bones pleading that would not sutgival andTwombly As in other
districts with similar local rules[b]y requiring the party claiming invalidity to flesh out and
support its invalidity contentions early on, the Patent Local Rules fredfjlthe function of
Twomblyandigbal.” Wistron Corp. v. Phillip M. Adams & Assocs., L1IZD11 WL 1654466, at
*11 (N.D. Cal. Apr. 28, 2011) (Chen, Mag. JBut the fact thatertain aspects of Local Rule
16.16 may have been rendersmtiundant via Rule 84’s deletion ahe resulting application of
Igbal andTwomblyto directinfringement claimsthe Local Rules may not be interpreted so a

cause an inconsistency witie Civil Rules SeeFed. R. Civ. P. 83(a)(1). The Supreme Court
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interpretation oCivil Rule 8(a) requires plausible allegations as to all elements of a cause

action, and the elements otause of action foricect infringementnclude each limitation of

the patent clainat issue In any case, thafringement contentions rule, Local Patent Rule 1-6

(2016), requiresnuch more detailed allegatiotisanigbal andTwomblydo, so it is not
redundant to hold infringement plaintiffs to the stricturekjb&l andTwomblyat the pleading
stage.
Claim 200f the ‘818Patent reads in full:
A game apparatus comprising:
a wireless transmitter to transmit both an identification code and game control
signals to a processor executing a game, the identification code idygbd
processor to retrieve identification data and authorize game play based at least i

part on an age of a player; and

a plurality of input controls to allow the player to interact with the processonito pla
the game.

U.S. Patent NORE39818 col. 7, ll. 25-32 Claim20 containgwo elementsSee id. Although
the FirstAmended Complaint'FAC”) allegesin conclusory fashiorhait Defendanthas
infringed other claims of the ‘818 Patent, th&CQ~only alleges facts withespecto Claim 20
TheFAC containsallegations that the Accused Games contain each limitation of CiBee
First Am. Compl. 11 21-23 Thescreen shots of the Accused Games incorporated into the
may substitute for written allegations of faahd each screen shot presented establishes the
practice of theespective elements of Claim gdwhich Plaintiffs have compared thelfsee
id.). Thescreen shot in paragraph f2lrly impliesthat theapparatus’on which the screen shg
appears has‘avireless transmittér(the screen shot includes the watlown symbol foWi-Fi
accesst the top) and that the apparatus is intended to transmit game control signaieéhe §
shot includes a “Create Lineup” heading over the entry of NFL player Aaron Rpcelit is a

fair inference from the screen shiofparagraph 2#hat the appatus is intended to transmit a
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codeto retrieve identification data and authorize play at least in part on age ofyhe (e
screen shot includesuser namand an age verification radio buttor§eg id 21-22).
Finally, thescreen shots in paragraph 21 anddiByfimply that the “apparatus” on which the
screen shot appeargludes a plurality of input controls (the screen shot includes options fo
player to“Create a Contest;Create a Lineup,” et. (See idf{ 21, 23). The Couttherefore
will not dismissthe claim of infringement of thé818 Patentor failure to state a claim
CONCLUSION

IT ISHEREBY ORDERED hat theMotion to Dismiss(ECF No. 37 is GRANTED IN
PART and DENIED IN PART The claimgor infringement of the ‘924, ‘628, ‘394, ‘417, ‘169
‘511, and ‘166Patents are disissedunder 35 U.S.C. § 101, with leave to amend to allege
infringement ofclaimsthat do not depend from the invalid clairdentified in this Order The
motion is otheruse denied.

IT IS SO ORDERED.
Dated: This 12t day of December, 2016.
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