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8 UNITED STATESDISTRICT COURT

9 DISTRICT OF NEVADA
10
11 RUBEN P. PEREZ Case No. 2:1@v-00830RFB-GWF
12 Petitione; | ORDER
13 V.
14 BRIAN WILLIAMS, SR., et al,
15 Respondents.
16
17 Before theCourt arePetitioner'sAmended Btition for aWrit of HabeasCorpus (ECH
18 | No. 12), Respondents’ dtion toDismiss (ECF No. 26Retitioner'sOpposition (ECF No. 34), and
19 | RespondentReply (ECF No. 40). The Court grants the Motion to Dismiss, finding this actjon is
20 || untimely.
21 Congress has limited the tinm@ which a person can petition for a writ of habeas coypus
22 | pursuant to 28 U.S.C. § 2254:
23 A 1-year period of limitation shall apply to an application for a writ of habeas corpus

by a person in custody pursuant to the judgment of a State court. The limitatio
24 period shall run from the latest-ef
25 (A) the date on which the judgment became final by the conclusion of direct review
26 or the expiration of the time for seeking such review;
(B) the date on which the impediment to filing an application created bysStaia
27 in violation of the Constitution or laws of the United States is removed, if the
)8 applicant was prevented from filing by such State action;
1
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(C) the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if the right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral review; or
(D) the date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of digedde.

28 U.S.C. 8244(d)(1). If the judgment is not appealed, then it becomes final thirty day

entry, when the time to appeal to the Nevada Supreme Court has eXgeegtionzalez v. Thale

565 U.S. 134, 150 (2012). See also Nev. R. App.(IB), 26(a). For Section2244(d)(1)(B) to
apply, the statereated impediment must have “altogether prevented [petitioner] from pnes

his claims inany form, to any court.” Ramirez v. Yates571 F.3d 993, 1001 (9th Cir. 200

(emphasis in original).If Section2244(d)(1)(D) is applicable, thehe oneyear period starts to

run when the petitioner learned, or could have learned through due diligence, the impcida

not the legal significance of the facts. Hasan v. Gal&4 F.3d 1150, 1154 n.3 (9th Cir. 2001

Any time spent pursuing a properly filed application for state-posviction review o
other collateral review does not count toward this-yesr limitation period. 28 U.S.(
§2244(d)(2). The period of limitation resumes when th&tponviction judgment becomes fin

upon issuance of the remittitur. Jefferson v. Budge, 419 F.3d 1013, 1015 n.2 (9th Cir. 20

untimely state postonviction petition is not “properly filed” and does not toll the perioc

limitation. Pace v. DGuglielmg 544 U.S. 408, 417 (2005).

Section 2244(d) is subject to equitable tolling. Holland v. Florida, 560 U.S. 63}

(2010). “[A] ‘petitioner’ is ‘entitled to equitable tolling’ only if he showd)(that he has bee
pursuing his rights diligently, and (2) that some extraordinary circumstance stosdaayhiand
prevented timely filing.”ld. at 649 (quotindPace 544 U.S. at 418).

The petitioner effectively files a federal petition when he delivers it soprofficials to be
forwarded to the clerk of the court. Rule 3(d), Rules Governing Section 2254 Cases irtekg
States District Courts.

Pursuant to a guilty plea agreemdtgtitioner was convicted of one count of conspirac

murder with the intent to promote, further, or assistraioal gangCount I) and one count of firs
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degree murdefCount Il). The state district court entered the judgment of conviction on Jupe 29,

1999. Ex. 13 (ECF No. 13-13). Petitioner did not appeal.

Petitioner mailed his original, proper person habeas corpus petition (ECFtblth&fourt
on April 7, 2016. The&ourt appointed counsel, who filed tAenended Rtition (ECF Nol12) on
February 10, 2017.

Underlying all ofPetitioner’s claimgs the structure dfis prison sentences. According

the judgment of conviction, the state district court senteriRdioner on Count | to a minimum

term of 48 months and a maximum term of 120 months for the conspiracy plus a cons

to

ecuti\

minimum term of 48 months and maximum term of 120 months for the gang enhancement. Tl

state district court sentencé&®titioner on Count Il to life imprisonment with parole eligibiljty

starting after a minimum of 20 years, consecutive to the sentences in Coxni8 (ECF No. 13

13). Petitioner claims that at the sentencing hearing, the state district court raadmtdnce far

Count Il run consecutive to the first sentence for Count | but concurrent wisie¢bhad sentenge

for Count I.

Under 28 U.S.C. 8244(d)(1)(A), this actiors untimely. Petitioner did not appeal, and h

S

judgment of conviction became final on July 29, 1999. Petitioner had nothing pending |n stat

court in the following year. The ongar period ofSection2244(d)(1)(A) expired at the end of

July 31, 2000because it otherwise would have expired on a Saturday. Any motion or petitipn tha

Petitioner later filed in state court could not have tolled an alreagyred period._Ferguson .

Palmateer321 F.3d 820, 823 (9th Cir. 2003).

Petitioner argues thahé period of limitation has not yet started under 28 U.S.C.

§2244(d)(1)(B) because the stdtas created an impediment by nepeoviding him wth his

sentencing transcript. Apparently, it no longer is possible to generate a triaoisttrgpsentencing

hearing.
The Court acknowledges that Petitioner attempted to obtain a transcriptl sewesa

However, the transcripts would be inconsequential to Petitioner’s Petition. Nedada law, &

judgment of conviction becomes final only once it is signethbyjudge and entered by the clerk;

any pronouncement by a judge from the bench is not final. Miller v. Hayes, 604 P.2d 117, 11
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(Nev. 1979)see als&CF No. 1415 at 3 (Ex. 46jNevada Supreme Court’s Order of Affirman
citing Miller). A transcriptof the sentencing could not have any effect on Petitioner’s claim
result. The judgment of conviction signed by the judge and entered by the clerk is tf

judgment of conviction in Plaintiff's case regardless of any discrepanetegen the juginent of

Ce,
5 as a

e fine

conviction and any statements by the judge at the sentencing hearing. Thus, Section 224(d)(1)1

does not apply since the lack of a transcript for the sentencing hearing has no conseuq
Plaintiff's claims.

Further,Section2244(d)(1)(B) regires thatPetitioner be unable to present his claimg
any form to any courtRamirez 571 F.3d at 1001.0nMay 20, 2005Petitioner filed the first o
a series of motions and petitions, filed intermittently over the elexenyears, asking eitheof
the transcript of the sentencing hearing or for relief based upon his recollectiorsehtbecing
hearing? If the lack of a transcript of the sentencing hearing was aat@éted impedimerds
contemplated by8 U.S.C. 8244(d)(1)(B), then th impedimentvas resolved by no later th
May 20, 2005—the date on which Petitioner presented his claims in some form to thestat
Petitioner’sadditionalmotions for transcriptsould not toll the oneyear period under 28 U.S.
8§ 2244(d)(2) because thmotions were not petitions for state postviction or other collaterz
review. Petitioner’'s motion to amend or correct the judgment of conviction, filati2&5p12006,
340 days later, would have tolled the gmear period. Ex38 (ECF No. 147). The tolling ende
when the Nevada Supreme Court issued its remittitur on November 17, 2006. Ex. 73 (ECH
2). The one-year period would have expired on December 12, 20@@efdre, ltis action woulo
still be untimely even iBection2244(d)(1)(B) applied.

Petitioner also argues that 28 U.S.@234(d)(1)(D) should apply because of another ¢

in his sentence calculation. The Nevada Department of Corrections thought thatdmsesaras

1 Petitioner argues that the Ninth Circuit has notamed the question whether denial of a transcriptdtatecreated
impediment. ECF No. 34, at 8. The general, stringent requitsroéRamirezcover this situation.
2 These were: (1) a motidior anorder to prepare specific transcripfi|ed May 20, 2005, Ex. 29 (ECF No. -P9);
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(2) a motionfor disclosure of recordiled July 18, 2005, Ex. 32 (ECF No.-1%; (3) a motion to amend or correct the

judgment of conviction, filed April 25, 2006, Ex. 8CF No. 147); (4) two motions requesting transcript, filed Mal
5, 2009, Ex. 47 (ECF No. 1¥6), and April 7, 2009, Ex. 48 (ECF No.-1%); (5) a motion requesting transcript, fil
April 7, 2014, Ex. 54 (ECF No. 123); (6) a petition for a writ of nmlamus, filed March 12, 2015, Ex. 57 (ECF |
14-26); (7) and a motion for resentenciagd correction of the judgment of convictidited June 10, 2016, Ex. 6
(ECF No. 1433), which was aftelPetitioner commenced this action.
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two consecutive terms of life imprisonment with parole eligibility starting aftemamam of 20
years. Petitioner obtained a copy of the judgment of conviction from the state distritt ¢ouf
75, at 710 (ECF No. 3%, at 4). The Nevada Department of Correctiorealized the error o
September 5, 2003. Ex. 76 (ECF No-335iled under seal). According Retitioner, in Novembe
2003, the parole boamgrantedhim institutional parole from his first sentence@ount | to his
second sentence @ount I. Ex. 75, at 1 10 (ECF No.-3at 4). Then, according tetitioner,
on or around November 12, 2003, he realized that the judgment of conviction did not m
recollection of the sentencing hearing. Id., at 11 (ECR3bHd, at 5).

The Court disagrees witlretitioner thatSection2244(d)(1)(D) makes this action time
First, Petitioner has not convinced tl®urt that the period of limitation would start any later ur]
Section2244(d)(1)(D) than it would start und&ection2244(d)(1)A). Petitioner would hav
known all the facts that he needed to know when he received the judgment of conviction s¢
its entry, and before the judgment of conviction became final, by reading the judiroender
these circumstanceSgction2244(d(1)(A) would provide the later starting date of the perio
limitation.

Second, even if thEourt accepte@etitioner’'s argument that the period of limitation sta
after November 12, 2003, the action still would be untiMieBetitioner filed a mabn to correct
an illegal sentence on July 2, 2004, 233 days later. Ex. 16 (ECF N®)13 his motion tollec

the oneyear period undeBection2244(d)(2) while it was pendiry. Ultimately, the Nevad

Supreme Court affirmed the denial of the motion, and remittitur issued onlA@RG@05. Ex. 72

(ECF No. 351). Petitioner filed a motion requesting transcript on May 20, 2005, Ex. 29 (EC

13-29), and another motion requesting transcript on July 18, 2005, Ex 32 (ECFNobidthese

were ineligibe for tolling underSection2244(d)(2) because they were not petitions for

conviction or other collateral review. Nothing else was pending in statemctgttime that woulc

31n none ofPetitioner’s dclarations does he state that he did not receive the judgnearhwadtion after its entry.

4 The period of limitation would havactuallystarted before September 5, 2003, becthsblevada Department g
Corrections realized its erran that datebagd on a copy of the judgment of conviction tRatitioner had in his
possession at the time. However, this differencald/not affect the timeliness of this action.

5 This motion argued that the gang enhancement could not apply tentieeof conspirag to commit murder. It wal
not related to the current petition, but it stibwd be eligible for tolling undeBection2244(d)(2), if time was left t
be tolled.
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have been remaining, and the gmear period would have expired on August 11, 2005. The dction

would be untimely even bection2244(d)(1)(D) applied.

Petitioner also argues th&ection2244(d)(1)(D) should apply separately to ground 3
which he claims that the state failed to provide him with his sentencing trangonpApril 25,
2006, petitioner filed a motion to amend or correct the judgment of conviction, arguing t
sent@ce for Count Il should run concurrently with the second, consecutive sentence for (
and that the judgment of conviction was incorrect. Ex. 38 (ECF N@).1Zhe motion was denie
the Nevada Supreme Court affirmed, and remittitur issued on November 17, 2006. Ex. }
No. 352). Petitioner argues that the cause of action accrued, and tigeamn@eriod commence
for ground 3 on that date. Howevéktitioner had nothingpending in the state courfsom
November 17, 2006ntil March 5, 2009, when he filed a motion requesting transcript. E|
(ECF No. 1416). The ongyear period for ground 3 would have expired at the end of Nove
19, 2007. Ground 3 still would be untimely.

Equitable tolling thus would be necessafgtitioner argusfor equitable tolling.But the
Court is not persuaded. First, Beurt is not convinced that the lack of transcripts of the sente
hearing is an extraordinary circumstance that stood in his way and prevermgditing. As the
Court already has discussed regardifgction2244(d)(1)(B), the transcript would b
inconsequential to Petitioner’s claims as it would not serve as the finahgud@f conviction an
Petitioner could have filed a petition based on his own recollection.

Secondwhile the Court acknowledges that Petitioner requested a transcript multiple
two large gaps of time in the history of this matter cannot be igndred.first large gap of tim
occurredbetween the conclusion défetitioner’s motion to amend or correctetfudgment or
November 17, 2006Ex. 73 (ECF No. 352) and the filing of a motion requesting transcript
March 5, 2009Ex. 47 (ECF No. 1416). More than two years passed. The second large d
time occurred betwedhe issuance of the remittittollowing that motion requesting transcrio

July 13, 2009 (Ex. 53 (ECF No. 1422) and the filing of another motion requesting transcrig

April 7, 2014,(Ex. 54 (ECF No. 1423). More than four years passed. Durihgse gaps of time¢

Petitionerdid notfile othermotions, wite letters,or provideexplanations fothe lack of action
6
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Each gap alone is longer than the-gear period oSection2244(d)(1) anaach gaps therefore
fatal to an equitabl&olling argument. The Court finds that equitable tolling is not warranted

Reasonable jurists would not find t@eurt’s conclusions to be debatable or wrong, anc
Court will not issue a certificate of appealability.

Respondentalso argue that grounds 1 and 2 are not exhaustedCothliewill not addres
this argument because the Court is dismissing the action as untimely.

Also before theCourt isPetitioner’s motion for leave to file exhibits under seal (ECF
36). The exlbits in question are internal records of the Nevada Department of Coreeclibry
contain information that the Nevada Department of Corrections considers confjcerdidghey
contain Petitioner’s sensitive medical information. Tloen€grantshe motion.

IT THEREFORE IS ORDERED thd&egpondents’ Mtion to Dismiss (ECF No. 26) i
GRANTED based on the issue of timelines§he Clerk of the Court shall enter judgmer
accordingly and close thimattetr

IT FURTHER IS ORDERED a certificate of appealdabilvill not issue.

IT FURTHER IS ORDERED th&etitioner'sMotion for Leave to He Exhibits Under
Seal (ECF No. 36) ISRANTED.

DATED: March20, 2019

| the

J7

No.

[92)

RICHARFEBOULWARE, Il
United States District Judge




