
Case 2:16-cv-01495-JAD-PAL   Document 17   Filed 10/17/16   Page 1 of 6

Equal Employment Opportunity Commission v. Nevada Health Centers, Inc.  et al Doc. 24

Dockets.Justia.com

https://dockets.justia.com/docket/nevada/nvdce/2:2016cv01495/116041/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/2:2016cv01495/116041/24/
https://dockets.justia.com/


1 proposedfirst AmendedAnswer is attachedhereto as Exhibit 1. The deadlineto add parties and

2 amendpleadingshasnot yet beenset. Therefore,this requestis timely.

3 II. PROPOSEDAMENDMENTS

4 Pursuantto FederalRule of Civil Procedure15(a), Defendantseeksto amendits Answer to

5 add/amendthe following affirmative defenses:

6 6. For andas a sixth, separateandaffirmative defenseto the Complaint,NVHC allegesthat any

7 actionstakenconcerningthe ChargingParty were takenfor legitimate,non-discriminatorybusiness

8 reasonsconsistentwith federal laws, state laws and public policies. By assertingthis affirmative

9 defense,Defendantis not admittingthat it was the ChargingParty’s employeror joint employerand

10 Defendantspecificallyassertsthat no suchemploymentrelationshipwith the ChargingPartyexisted.

11 7. For and as a seventh,separateand affirmative defenseto the Complaint,NVHC allegesthat

12 any and all acts taken by NVHC were just, fair, privileged, with good cause,in good faith, and

13 without malice. By assertingthis affirmative defense,Defendantis not admitting that it was the

14 Charging Party’s employer or joint employer and Defendant specifically assertsthat no such

15 employmentrelationshipwith the ChargingPartyexisted.

16 8. For and as an eighth, separateand affirmative defenseto the Complaint,NVHC allegesthat

17 if Plaintiff is adjudgedto be entitled to any recovery, then NVHC is entitled to a set-off for any

18 compensation,including without limitation to, unemploymentcompensation,wages,salariesand/or

19 social security payments,received by Charging Party. By asserting this affirmative defense,

20 Defendant is not admitting that it was the Charging Party’s employer or joint employer and

21 Defendantspecificallyassertsthatno suchemploymentrelationshipwith the ChargingPartyexisted.

22 9. For and as a ninth, separateandaffirmative defenseto the Complaint,NVHC allegesPlaintiff

23 is not entitled to punitive damagesbecausethe allegedmisconductwould be contrary to NVHC’s

24 good faith efforts to comply with the Title VII and any amendmentsthereto. Further,any claim for

25 punitive damagesis invalid on its face or as appliedto NVHC pursuantto Article IV, Section2 and

26 the 1st, 6th, 8th, and 14th Amendmentsto the Constitutionof the United States. By assertingthis

27 affirmative defense,Defendantis not admitting that it was theChargingParty’s employeror joint

28 employerand Defendantspecificallyassertsthat no suchemploymentrelationshipwith the Charging
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1 Partyexisted.

2 11. For and as an eleventh, separateand affirmative defenseto the Complaint, any alleged

3 damagesunderTitle VII are limited to any applicablestatutorycap including, but not limited to, the

4 statutorycap set forth in 42 U.S.C. § 19$1(a). By assertingthis affirmative defense,Defendantis

5 not admittingthat it was the ChargingParty’semployeror joint employerandDefendantspecifically

6 assertsthat no suchemploymentrelationshipwith the ChargingPartyexisted.

7 12. For and as a twelfth, separateand affirmative defense,NVHC alleges that alleges that

$ NVHC’s conduct towards Charging Party was fully justified basedupon bonafide occupational

9 qualifications. By assertingthis affirmative defense,Defendantis not admitting that it was the

10 Charging Party’s employer or joint employer and Defendant specifically assertsthat no such

11 employmentrelationshipwith the ChargingPartyexisted.

12 13. For and as a thirteenth,separateand affirmative defense,Defendantallegesthat Plaintiffs

13 claims are barredas to Defendant,in whole or in part, becauseDefendantwas not an employeror

14 joint employerof the ChargingParty.

15 14. For and as a fourteenth,separateand affirmative defense,Defendantallegesthat it is not

16 legally responsiblefor any damagesclaimed by Plaintiff. If, however, Defendantis found to be

17 legally responsible,Defendant’slegal responsibilitiesare not the sole and proximatecauseof any

18 injury, and damagesawardedto Plaintiff, if any, should be apportionedaccordingto the respective

19 fault and legal responsibilityof all parties, personsand entities, and/or the agents,servants,and

20 employeeswho contributedto and/orcausedsaid incidentsto proofpresentedat the time of trial. By

21 assertingthis affirmative defense,Defendant is not admitting that it was the Charging Party’s

22 employeror joint employerand Defendantspecifically assertsthat no suchemploymentrelationship

23 with the ChargingPartyexisted.

24 15. For a fifteenth, separateand affirmative defense,becausethe Complaint is couched in

25 conclusoryand vague terms, NVHC cannot fully anticipateall affirmative defensesthat may be

26 applicableto this case. Accordingly,NVHC herebyreservesthe right to assertadditionalaffirmative

27 defenses.
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IT IS SO ORDERED:

III. CONCLUSION

The Partieshereby stipulate and agree that Defendantshall be permitted to file the first

AmendedAnswerattachedheretoas Exhibiti. The First AmendedAnswershall be deemedflied as

olthedateof the Court’s Orderon this Stiptilation.

IT IS SO STIPULATED:

Dated: October l20l6

NEC1OLE M. ZJARCIA. ESQ.
ERIC?AU,ESQ.
ANNA Y. PARK, ESQ.
SUE J. NOR, ESQ,
IWMDO[. VUONG, ESQ.

Attorneysfor Plaintiff
U.S. EQUAL EMPLOYMENT
OPPORTUNITYCOMMISSION

4.

U.S DISTRICT COURT JUDGE
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     IT IS ORDERED that the parties' Stipulation (ECF No. 17) is GRANTED.  Defendant 
Nevada Health Care Center shall forthwith separately file it's Amended Answer which it 
attached as Exhibit 1 to the stipulation. 
 
     Dated this 24th day of October, 2016.

______________________________ 
Peggy A. Leen 
United States Magistrate Judge



PROOFOF SERVICE

I am a residentof the Stateof Nevada,over the ageof eighteenyears,and not a party to the

within action. My businessaddressis 3960 Howard HughesParkway,Suite 300, Las Vegas,NV

89169. On October4, 2016, I servedthe within document:

STIPULATION TO AMEND DEFENDANT NEVADA
HEALTH CENTER,INC.’S ANSWERTO COMPLAINT

7byservingthe following partieselectronicallythroughCM/ECF.

Q by placing a true copy of the documentlisted abovefor collection and mailing following
the firm’s ordinary businesspractice in a sealed envelope with postagethereon fully
prepaidfor depositin the United Statesmail at Las Vegas,Nevadaaddressedas set forth
below.

Eric Yau, Esq. DonaldJ. Green,Esq.
U.S. EqualEmploymentOpportunity 4760 S. PecosRd., Suite 103
Commission Las Vegas,NV $9121
300 Ala MoanaBlvd., Room7-127 Attorney for UltraCareLas Vegas
Honolulu, HI 96850

I am readily familiar with the firm’s practiceof collectionand processingcorrespondencefor

mailing and for shippingvia overnightdelivery service. Under that practiceit would be deposited

with the U.S. PostalServiceor if an overnightdelivery serviceshipment,depositedin an overnight

delivery servicepick-up box or office on the sameday with postageor feesthereonfully prepaidin

the ordinarycourseof business.

I declareunderpenaltyof perjury that the foregoingis true and correct.Executedon October

/ I , 2016,at Las Vegas,Nevada.

Anna Y. Park,Esq.
SueJ. Noh, Esq.
RumduolVuong, Esq.
U.S. EqualEmploymentOpportunity
Commission
255 E. TempleSt., 4th Floor
Los Angeles,CA 90012
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NecholeM. Garcia,Esq.
U.S. EqualEmploymentOpportunity
Commission
333 Las VegasBlvd., South
Suite $112
Las Vegas,NV 89101

Firniwide;143290930.I 069844.1003
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EXHIBIT 1NDEX

No.: Name:

1 DefendantNevadaHealthCenter,Inc’s AmendedAnswerto Plaintiff’s

ComplaintandDemandfor Jury Trial
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EXHIBIT “1”

DefendantNevadaHealthCenter,Inc.’s Amended
Answerto Plaintiffs ComplaintandDemandfor

Jury Trial

EXHIBIT “1”

DefendantNevadaHealthCenter,Inc.’s Amended

Answerto Plaintiff s ComplaintandDemandfor
Jury Trial
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1 BRUCE C. YOUI’G, ESQ.,Bar #5560
KATHRYN B. BLAKEY, ESQ.,Bar #12701

2 LITTLER MENDELSON,P.C.
3960HowardHughesParkway,Suite300

3 Las Vegas,NV 29169-5937
Telephone: 702.862.8200

4 fax No.: 702.862.8811
Email: byoung@littler.com

5 Email: kblakeyJlitt1er.com

6 Attorneysfor Defendant
NEVADA HEALTH CENTERS,NC.

7

$ UNITED STATESDISTRICT COURT

9 DISTRICT OF NEVADA

10

11 U.S. EQUAL EMPLOYMENT CaseNo. 2:16-cv-01495-JAD-PAL
OPPORTUNITYCOMMISSION,

12
Plaintiff, DEFENDANT NEVADA HEALTH

13 CENTER,INC.’S AMENDED ANSWER
vs. TO PLAINTIFF’S COMPLAINT AND

14 DEMAND FORJURY TRIAL
NEVADA HEALTH CENTERS,NC.,

15 ULTRACARE LAS VEGAS and DOES 1-
5, inclusive,

16
Defendants.

17

___________________________________

1$ DefendantNEVADA HEALTH CENTERS,NC. (hereinafter“NVHC”), by and through its

19 attorneysof record, Littler Mendelson,herebyfiles this AmendedAnswer to Plaintiffs Complaint,

20 andstatesas follows:

21 NATURE OF THE ACTION

22 NVHC acknowledgesPlaintiff EEOC is alleging in the paragraphentitled “NATURE Of

23 THE ACTION” that this action is beingbroughtunderTitle VII of the Civil Rights Act of 1964 and

24 Title I of the Civil Rights Act of 1991. To the extent that Plaintiff is alleging in the paragraph

25 entitled “NATURE OF THE ACTION” that NVHC violated thesestatutesor is liable for unlawful

26 discriminationpursuantto thesestatutes,NVHC deniessuchallegations.

27 JURISDICTIONAND VENUE

28 1. NVHC admits the allegations in Paragraph 1 of the Complaint that Plaintiff is
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I invoking thejurisdiction of this Court.

2 2. NVHC admitsthe allegationsin Paragraph2 of the Complaint.

3 3. NVHC admitsthe allegationsin Paragraph3 of the Complaint.

4 PARTIES

5 4. NVHC admitsthe allegationsin Paragraph4 of the Complaint.

6 5. NVHC admitsthe allegationsin Paragraph5 of the Complaint.

7 6. NVHC admitsthe allegationsin Paragraph6 of the Complaint.

8 7. NVHC is without sufficient informationor belief to admit or deny the veracity of the

9 allegationsset forth in Paragraph7 of the Complaintand on that basisdeniesthe same.

10 8. NVHC is without sufficient informationor belief to admit or deny the veracity of the

11 allegationssetforth in Paragraph8 of the Complaintandon thatbasisdeniesthe same.

12 9. NVHC admits the allegationsin Paragraph9 of the Complaint that at all relevant

13 times, DefendantUltraCareemployedDavid Matlock and that DefendantUltraCarecontrolled the

14 terms and conditionsof David Matlock’s employment. NVHC is without sufficient information or

15 belief to admit or deny the veracity of the remainingallegationsset forth in Paragraph9 of the

16 Complaintandon thatbasisdeniesthe same.

17 10. NVHC deniesthe allegationsin Paragraph10 of the Complaint that it was a joint

18 employerof David Matlock.

19 a. NVHC deniesthe allegationsin Paragraph1 Oa of the Complaint.

20 b. NVHC deniesthe allegationsin ParagraphlOb of the Complaint.

21 c. NVHC admitsthe allegationsin ParagraphlOc of the Complaint.

22 d. NVHC deniesthe allegationsin ParagraphlOd of the Complaint.

23 e. NVHC deniesthe allegationsin ParagraphlOe of the Complaint.

24 11. NVHC acknowledgesPlaintiff is alleging in Paragraph11 of the Complaint that

25 “Nevada Health and UltraCare are persons against whom a right to relief is assertedjointly,

26 severally,or out of the sametransactionsor seriesof transactions,”that “questionsof law or fact

27 commonto all Defendantswill arise in this action,” and that “U]oint employersare namedas parties

28 pursuantto Rule 20(a)(2)of the FederalRulesof Civil Procedure.” Theseconclusionsare not facts
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1 that NVHC can admit or deny. Neverthelessto the extentthat Plaintiff is attemptingto allegefacts,

2 NVHC denieseachand everyallegationsetforth in Paragraph11.

3 12. NVHC deniesthe allegationsin Paragraph12 of the Complaint.

4 13. NVHC is without sufficient informationor beliefto admit or denythe veracity of the

5 allegationsset forth in Paragraph13 of the Complaintthat Plaintiff is ignorantof the true namesand

6 capacitiesof eachDefendantsuedas Does 1 through 5, and on that basisdeniesthe same. NVHC

7 deniesthe remainingallegationsin Paragraph13 of the Complaint.

$ STATEMENT OF CLAIMS

9 14. As to itself and no othernamed defendant,NVHC admitsthe allegationsin Paragraph

10 14 of the ComplaintthatDavid Matlock (“the ChargingParty”) filed a chargeof discriminationwith

11 the EEOC. NVHC deniesthe allegationsin Paragraph14 of the Complaint to the extent that they

12 suggestthatNVHC engagedin any discriminatorypractice(s).

13 15. As to itself and no othernameddefendant,NVHC admitsthat on or aboutAugust 1 2,

14 2015, the EEOC issueda Letter of Determinationin which it madea finding of reasonablecauseto

15 believe a violation of Title VII had occurred and invited NVHC to join with the EEOC “in a

16 collective effort toward a just resolution” of the matter. NVHC deniesthe remainingallegationsin

17 Paragraph 15 of the Complaint to the extent that they suggest that NVHC engaged in any

1$ discriminatorypractice(s).

19 16. As to itselfandno othernameddefendant,NVHC admitsthe allegationsin Paragraph

20 16 of the Complaintthat the EEOC engagedin communicationswith NVHC in an attemptto satisfy

21 its statutoryobligationto attemptto conciliatethe matterbasedon its determination. NVHC denies

22 the remaining allegationsin Paragraph16 of the Complaint to the extent that they suggestthat

23 NVHC engagedin any discriminatorypractice(s).

24 17. As to itself andno othernameddefendant,NVHC admitsthe allegationsin Paragraph

25 of the Complaint that informal methodsof conciliation were attemptedby the EEOC. NVHC is

26 without sufficient information or belief to admit or deny the veracity of the allegationsset forth in

27 Paragraph17 of the Complaintthat the Commissionwas unableto securea conciliation agreement

28 acceptableto the Commissionwith UltraCare,and on that basisdeniesthe same.

LITTLERMENDELSON, P. 3.
3960 Howard Hoghe, Parkway

Solo 300
See Swgae NV 89159 5637

702 862 HHCO

Case 2:16-cv-01495-JAD-PAL   Document 17-1   Filed 10/17/16   Page 4 of 9



I 1$. As to itself and no othernameddefendant,NVHC admit the allegationsin Paragraph

2 18 of the Complaintthat on or aboutOctober21, 2015, the Director of the Las VegasLocal Office

3 of the EEOC, RichardBurgamy,sent a letter on behalfof the EEOC to NVHC indicating that the

4 EEOC had determined“that further conciliation efforts would be futile or non-productive.” NVHC

5 deniesthe remainingallegationsin Paragraph18 of the Complaint.

6 19. NVHC is without sufficient information or beliefto admit or denythe veracity of the

7 allegationsset forth in Paragraph19 of the Complaintandon thatbasisdeniesthe same.

8 20. As to itself andno othernameddefendant,NVHC deniesthe allegationsin Paragraph

9 20 of the Complaint.

10 21. NVHC is without sufficient information or beliefto admit or denythe veracity of the

11 allegationssetforth in Paragraph21 of the Complaintandon thatbasisdeniesthe same.

12 22. NVHC admitsthe allegationsin Paragraph22 of the Complaintthat it enteredinto a

13 service contract with UltraCare on or about February 11, 2010 for UltraCare to provide quality

14 ultrasoundservicesto NevadaHealth Care patientsfor a daily fee, and that NevadaHealth Care

15 would developandmaintainthe appointmentschedulefor the UltraCareultrasoundtechnician(s)and

16 supply the instruments,suppliesand equipmentneeded. NVHC deniesthe remainingallegationsin

17 Paragraph22 of the Complaint.

18 23. NVHC deniesthe allegationsin Paragraph23 of the Complaint.

19 24. NVHC admitsthe allegationsin Paragraph24 of the Complaint.

20 25. NVHC admits the allegationsin Paragraph25 of the Complaint that NVHC had a

21 policy requiring a female employeeto be presentas a chaperonewhen male doctors, nursesor

22 ultrasound techniciansperformed proceduresinvolving transvaginalexamination or ultrasound.

23 NVHC admits that during the time frame that David Matlock indicated he was assignedby

24 UltraCareto perform ultrasoundservicesat a NVHC facility, seventransvaginalultrasoundswere

25 performedat that facility. NVHC deniesthe remainingallegationssetforth in Paragraph25.

26 26. NVHC admitsthe allegationsin Paragraph26 of the Complaint.

27 27. NVHC deniesthe allegationsin Paragraph27 of the Complaint.

28 28. NVHC deniesthe allegationsin Paragraph28 of the Complaint.
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1 29. NVHC deniesthe allegationsin Paragraph29 of the Complaint.

2 30. NVHC admits the allegationsin Paragraph30 of the Complaint that David Matlock

3 last performedwork as an UltraCare employeeat a NevadaHealth Center Facility on or about

4 January4, 2013. NVHC deniesthe remainingallegationsin Paragraph30 of the Complaint.

5 31. NVHC deniesthe allegationsin Paragraph31 of the Complaint.

6 32. NVHC deniesthe allegationsin Paragraph32 of the Complaint.

7 33. NVHC deniesthe allegationsin Paragraph33 of the Complaint.

$ PRAYER FORRELIEF

9 NVHC is not requiredto respondto Plaintiffs Requestand Prayerfor Relief. However, to

10 the extent Plaintiffs Requestand Prayer for Relief assertsany factual allegations,NVHC denies

11 eachandeveryallegationset forth in Plaintiffs RequestandPrayerfor Relief.

12 AFFIRMATIVE DEFENSES

13 1. For and as a first, separateand affirmative defenseto the Complaint,NVHC alleges

14 that the Complaint fails to state facts sufficient to constituteany causeof action or set forth any

15 claim uponwhich relief canbe granted.

16 2. For and as a second, separateand affirmative defenseto the Complaint, NVHC

17 allegesthat Plaintiffs claimsare barredby the applicablestatutesof limitation.

18 3. For and as a third, separateand affirmative defenseto the Complaint,NVHC alleges

19 upon information and beliefthat any relief to which Plaintiff may be entitledto recoveron behalfof

20 the ChargingParty is barredand/orlimited by the after-acquiredevidencedoctrine.

21 4. For and as a fourth, separateandaffirmative defenseto the Complaint,NVHC alleges

22 that the ChargingPartyhasfailed to mitigatehis allegeddamages.

23 5. For and as a fifth, separateand affirmative defenseto the Complaint,NVHC alleges

24 that Plaintiff failed to properly exhaustall available administrative,statutory and/or contractual

25 remedies.

26 6. For and as a sixth, separateand affirmative defenseto the Complaint,NVHC alleges

27 that any actionstakenconcerningthe ChargingParty were taken for legitimate,non-discriminatory

2$ businessreasonsconsistentwith federal laws, state laws and public policies. By assertingthis
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1 affirmative defense,Defendantis not admitting that it was the ChargingParty’s employeror joint

2 employerandDefendantspecificallyassertsthat no suchemploymentrelationshipwith the Charging

3 Partyexisted.

4 7. For and as an seventh,separateand affirmative defenseto the Complaint, NVHC

5 allegesthat any and all acts takenby NVHC were just, fair, privileged, with good cause,in good

6 faith, and without malice. By assertingthis affirmative defense,Defendantis not admitting that it

7 was the ChargingParty’s employeror joint employerand Defendantspecificallyassertsthat no such

8 employmentrelationshipwith the ChargingPartyexisted.

9 8. For and as an eighth, separateand affirmative defenseto the Complaint, NVHC

10 allegesthat if Plaintiff is adjudgedto be entitled to any recovery,thenNVHC is entitled to a set-off

11 for any compensation,including without limitation to, unemploymentcompensation,wages,salaries

12 and/orsocial securitypayments,receivedby ChargingParty. By assertingthis affirmative defense,

13 Defendant is not admitting that it was the Charging Party’s employer or joint employer and

14 Defendantspecificallyassertsthat no suchemploymentrelationshipwith Plaintiff existed.

15 9. for and as a ninth, separateand affirmative defenseto the Complaint,NVHC alleges

16 Plaintiff is not entitled to punitive damagesbecausethe allegedmisconductwould be contrary to

17 NVHC’s good faith efforts to comply with the Title VII and any amendmentsthereto. further, any

18 claim for punitive damagesis invalid on its face or as applied to NVHC pursuantto Article IV,

19 Section2 and the 1st, 6th, 8th, and 14th Amendmentsto the Constitutionof the United States. By

20 assertingthis affirmative defense,Defendant is not admitting that it was the Charging Party’s

21 employeror joint employerandDefendantspecificallyassertsthat no suchemploymentrelationship

22 with the ChargingPartyexisted.

23 10. for and as a tenth, separateand affirmative defenseto the Complaint, NVHC is

24 informedandbelievesand thereuponallegesthat Plaintiffs claims are barred,in whole or in part, by

25 the doctrinesof estoppel,laches,anduncleanhands.

26 11. for and as an eleventh, separateand affirmative defenseto the Complaint, any

27 allegeddamagesunderTitle VII are limited to any applicablestatutorycap including, but not limited

28 to, the statutory cap set forth in 42 U.S.C. § 1981(a). By assertingthis affirmative defense,
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I Defendant is not admitting that it was the Charging Party’s employer or joint employer and

2 Defendantspecificallyassertsthat no suchemploymentrelationshipwith the ChargingPartyexisted.

3 12. For and as a twelfth, separateand affirmative defense,NVHC allegesthat allegesthat

4 NVHC’s conducttowardsthe ChargingParty was fully justified basedupon bonafideoccupational

5 qualifications. By assertingthis affirmative defense,Defendantis not admitting that it was the

6 Charging Party’s employer or joint employer and Defendant specifically assertsthat no such

7 employmentrelationshipwith the ChargingPartyexisted.

$ 13. For and as a thirteenth, separateand affirmative defense,Defendantalleges that

9 Plaintiffs claims are barredas to Defendant,in whole or in part, becauseDefendantwas not an

10 employeror joint employerof the ChargingParty.

11 14. For and as a fourteenth,separateand affirmative defense,Defendantallegesthat it is

12 not legally responsiblefor any damagesclaimedby Plaintiff. If, however,Defendantis found to be

13 legally responsible,Defendant’slegal responsibilitiesare not the sole and proximatecauseof any

14 injury, and damagesawardedto Plaintiff, if any, shouldbe apportionedaccordingto the respective

15 fault and legal responsibility of all parties,personsand entities, and/or the agents,servants,and

16 employeeswho contributedto and/orcausedsaid incidentsto proofpresentedat the time of trial. By

17 assertingthis affirmative defense,Defendant is not admitting that it was the Charging Party’s

1$ employeror joint employerandDefendantspecificallyassertsthat no suchemploymentrelationship

19 with the ChargingPartyexisted.

20 15. For and as a fifteenth, separateand affirmative defense,becausethe Complaint is

21 couchedin conclusoryand vagueterms,NVHC cannotfully anticipateall affirmative defensesthat

22 may be applicableto this case. Accordingly, NVHC herebyreservesthe right to assertadditional

23 affirmative defenses.

24 WHEREFORE,DefendantNVHC praysthat:

25 1. The Complaint be dismissedin its entirety with prejudice and that Plaintiff take

26 nothingby way of its Complaint;

27 2. Judgmentbe enteredagainstPlaintiff and in favor of DefendantNVHC;

28 3. DefendantNVHC be awardedits costsof defenseandreasonableattorneys’fees;and,
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