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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
Harold E. Montague, Case No.: 2:16-cv-01680-JAD-CWH

Plaintiff Order Granting Defendant’s Motions for
Summary Judgment and to Seal Exhibit
V.
[ECF Nos. 31, 32]
Jackson, et al.

Defendant

Pro se plaintiff Harold Montague was fertto take psychotropic medication while

Doc. 44

housed at Nevada’s High Desert State Pr{$tDSP). He sues several HDSP personnel under

42 U.S.C. § 1983, alleging that he was denied bi# to due process by being forced to take
medication against his will and that the staff administering his medication used excessive
against him.

Dr. Laurie Hoover, one dhe remaining defendantsnoves for summary judgment on
both of Montague’s claims, arguing that he lacks evidence to support his claims and that,

he could show a factual dispute, she is entitled to qualified immunity. She also moves to

the

force

even if

seal

one of her summary-judgment exhibits.find that compelling reasons exist to seal the detailed

medical review panel record, so | grant Hoover’s motion for that relief. And because Mon
doesn't raise any triable issues of fact ahex of his claims, | grant Hoover's summary-

judgment motion.

! Hoover is the only defendant to appear in taise. In January, Magistrate Judge Hoffman
gave Montague until February 25 to serve Dr. Racoma, ECF No. 29, and a summons was
returned executed on February 1. ECF 3. To date, Racoma has not responded to
Montague’s complaint and Montague has not moved for default against him.

2 ECF No. 32.
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Background
Montague was ordered to receive mental-health treatment during his incarceration
the Nevada Department of Cections (NDOC). When he refused to take his prescribed

psychotropic medication, HDSP medical offilsi arranged for a Medical Review Panel on

Involuntary Psychotropic Medication. AccorditgNDOC administrative regulations, when an

inmate is a danger to himself and othemsgdical staff may recommend forced treatnteit.

those circumstances, an independent panel is appointed “to review, agi@feveor disapprov
any proposed use of forced medical treatment *. Tkie panel must include a psychiatrist “w
is not the treating psychiatrist,” the warden (or a designee), a mental health specialist, an
other necessary personfieln Montague’s case, such a panel was convened on April 1952
The panel included psychiatrist Dr. Racoma/ch®logist Dr. Hookhamand Correctional Case

Worker Stacy Barrett. Montague was present for the hearinghe panel reviewed Montagug

medical file and the assessmenmpleted by Dr. Sebastianr@pia, and let Montague voice his

concerns. The panel noted that Montague felt he didn’t need medication, but agreed with

Ornopia’s assessment and denied Montagught to refuse the medicatidfl.

$ECF No. 31-1 at 4.
1d.
> 1d.
®ECF No. 31-2 at 2.

"ECF Nos. 31-6 at 3, 33-1 at 3. Again, the partiefer to Drs. Racoma and Hookham only b
their last names.

8 ECF No. 31-6 at 3.
91d. at 3—-4.
10ECF Nos. 31-6 at 4 33-1 at 2-3.
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The next day, Dr. Hoover went with medical staff to try to encourage Montague to
cooperate and receive the injectimfrpsychotropic medication voluntarity. Montague refused
to speak to Hoover or allow HDSP staff to inject HfrSo, a CERT teatd placed Montague
face-down on a mattress whilearse injected the medicatidfi.Montague didn’t appear
injured and didn’t ask for medica$sistance after he was restraifed.

In his first-amended complaint, Montagsieed Mr. Jackson, Dr. Racoma, and Dr.
Hoover—he does not provide their first namas] Hoover’'s summary-judgment briefing refe

to everyone except Hoover by last name dflfter screening, only Montague’s Eighth

Amendment excessive-force and Fourteenth Amendment due-process claims against Dr$

Hoover and Racoma remaifh.He contends that there was reahing, so the administration of
medication against his will violated his due-process rights, and that Dr. Hoover, acting on
Racoma’s orders, told the CERT team to beat hintfupr. Hoover moves for summary

judgment on both claim®.

1ECF No. 31-4 at 4.
121d. at 4-5.

13 Neither party explains Wh&CERT” stands for and Montague’s complaint uses the
abbreviation “SERT” taescribe this team.

4ECF No. 31-4 at 5.
151d.

18 ECF No. 6.

"ECF No. 9.

18 ECF No. 6.

19ECF No. 31.

Dr.
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Analysis
A. Summary-judgment standard
Summary judgment is appropriate whea fteadings and admissible evidence “show
there is no genuine issue as to any material fact and that the movant is entitled to judgmg

matter of law.2% When considering summary judgment, the court views all facts and draw

inferences in the light most favorable to the nonmoving part§reasonable minds could diffe

on material facts, summary judgment is not appropriate and the case must proceetf to trial.

If the moving party satisfies Rule 56 byndenstrating the absence of any genuine iss
of material fact, the burden shifts to the parsiseéng summary judgment to “set forth specifi
facts showing that there is a genuine issue for tffal'To defeat summary judgment, the
nonmoving party must produce evidence of a gendisygute of material f& that could satisfy
its burden at trial
B. Montague does not show a genuine dispute of fact about whether the force used

against him was excessive.

Montague'’s first claim for relief alleges that excessive force was used against him
violation of the Eighth Amendment. He admtitat Dr. Hoover did not use force herself, but
contends that she directed thedication be given by force aatlowed the CERT team to use

force against hin?® “[T]he unnecessary and wanton infl@ti of pain . . . constitutes cruel and

20 See Celotex Corp. v. Catre#77 U.S. 317, 330 (1986) (citing Fed. R. Civ. P. 56(c)).
21 Kaiser Cement Corp. v. Fishbach & Moore, |rit93 F.2d 1100, 1103 (9th Cir. 1986).

22\Warren v. City of Carlsbadb8 F.3d 439, 441 (9th Cir. 1995ge also Nw. Motorcycle Ass'r]
v. U.S. Dep't of Agric.18 F.3d 1468, 1471 (9th Cir. 1994).

23 Anderson v. Liberty Lobby, In&77 U.S. 242, 256 (1986Jelotex 477 U.S. at 323.
24 Sonner v. Schwabe N. Am., [r&11 F.3d 989, 992 (9th Cir. 2018).
25ECF No. 40 at 5.
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unusual punishment forbidden by the Eighth Amendmé&ntii the prison context, “the core
judicial inquiry is . . . whetheiorce was applied in a good-faith effort to maintain or restore
discipline, or maliciously ansadistically to cause harm!” In Whitley v. Albersthe Supreme
Court articulated five factors for a court tonsider when determining whether officers acted
maliciously: (1) the need for force, (2) “thdatonship between the need and amount of forg
used,” (3) “the extent of the imyinflicted,” (4) “the extent othe threat to the safety of staff

and inmates,” and (5) “any efforts made tmper the severity of a forceful respong@.”

It is not disputed that some force was used to medicate Montague. But Dr. Hoover

argues that the force was used only after thelpdecided that Montague needed his medica
medical personnel attempted to gain his compliaacé,he refused. She contends that the f

was necessary to administer the medicatimhvaas not excessive. Montague presents no

(S

tion,

brce

evidence to show that Dr. Hoover used force againstor directed the use of force against him.

Moreover, while Montague ag$&in his opposition that his “skiwas bruised and bleeding an
[he] suffered migraines after the faé®he presents no evidence to support that assertion. |
Hoover testified that Montagweas not injured and did not recaienedical attention after the
nurse administered his medicatith.

Montague fails to present evidence to show thatforce was maliciously or sadisticall
applied. Instead, the record shows that the appropriate level of force was used in good fa

ensure that Montague took the medicationsltleatas required to take émsure his safety and

26 Hudson v. McMillian 503 U.S. 1, 5 (1992) (quotation omitted).
271d. at 6-7.

28 \Whitley v. Albers475 U.S. 312, 321 (1986).

22 ECF No. 40 at 5.

S0ECF No. 31-4 at 5.
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the safety of those around him. Not only has Mgoe failed to show that the force used agé

him was excessive, he also fails to show thatHaover participated in the use of force. He

asserts—without any supporting evidence—thatHrover directed the use of force against

him, but this conclusorgllegation is not enough to show apiite of material fact. | therefore

grant summary judgment in Dr. Hoover's’@a on Montague’s excessive-force claim.

C. Montague’s due-process rights were not violated because there was a full hearing
before the decision to forcibly medicate him was made.

Montague’s second claim for relief allegeatthe was forced to take psychotropic
medications against his will in violation of the Fourteenth Amendment’s Due Process Cla
Though “the Due Process Clause permits theeStatreat a prison inmate who has a serious
mental illness with antipsychotic drugs against his will if the inmate is dangerous to himse
others and the treatment is in the inmate’s medical intetesgftain procedural protections
must be afforded to ensure that the decision to medicate an inmate against his will is neit
arbitrary nor erroneou¥. The Supreme Court held Washington v. Harpethat notice, the
right to be present at an adversary hearing, and the right to present and cross-examine w
are sufficient, and a judicialecisionmaker is not requiréd.

Dr. Hoover argues that Montague lacks evaeto show that the hearing he received
failed to meet th&Vashingtorstandards. She adds that, even if Montague’s due-process ri

were violated, he can’t show that she personadlyicipated in that violation. Montague does

31 Washington v. Harpe®94 U.S. 210, 227 (1990).
321d. at 228, 236.
331d. at 235.
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not address either of these arguments legadinstead, he insists that he did not need
psychotropic medication in the first plate.

Montague was present at a hearing theludgre the medication was administered. A
that hearing, an independent medical reviemepeeviewed his medical records (including an
assessment prepared by Montague’s dodtaerviewed Montague, let Montague present
concerns, and ultimately concurred with the assessment that Montague needed psychotr
medication. This proceeding was in line witlispn regulations that require a panel to review
and approve or disapprove proposed forced oa¢tlieatment. These regulations, in turn, are
consistent withVashingtofs standards. Despite Montague’s protests, his doctor and the
independent panel agreed that he needed theat®n to avoid being a danger to himself or
others.

Montague contends that Hoover “assumied’heeded this medication without properl
evaluating his mental state.But the purpose of the independeanel is to prevent forced
medication of inmates ko don’t truly need it. Hoover, as the “last clinician of record” for
Montague, was not allowed to participate on the p#ha&he recommendation to forcibly
administer the medication (whi@ppears to have been madmeDr. Ornopia, not Dr. Hoover)
was reviewed by the panel and the panel agteddontague was given an opportunity to

present his case at that hearing and the panel considered his argiintmiasists there was 1

34 To the extent that Montague challenges the state-court order that he receive mental-he
treatment, | previously dismissed a due-process claim based on this theory because he f3
state a colorable claim based on those allegatiSesECF No. 9 at 6.

35ECF No. 40 at 9.
36 ECF No. 31-4 at 4.
STECF No. 31-6 at 4.
%8d. at 5.
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hearing, or, if there was one, he was not present at it. But multiple witnesses testified that he was

there, and the record of the hearing notes the s&riveantague therefore fails to show a dispuite

of material fact as to whether thearing violated his due-process rights.

Finally, Montague presents no evidence to show that Hoover personally participated in

this alleged deprivation of his rights. defendant is liable under § 1983 “only upon a showing

of personal participatin by the defendant® “A person deprives another ‘of a constitutional

right, within the meaning of section 1983 if he gla@ affirmative act, participates in another’

affirmative acts, or omits to perform an act which he is legally required to do that causes the

deprivation of which [thelaintiff complains].”** There is no evidence that Hoover persona
participated in the hearing or the policteat dictate how the hearing was conducted and
Montague presents none. In fact, he makes feoarece to Hoover in this count of his first-
amended complaint. Without a showing thabler personally partipated in the alleged
deprivation, Montague’s due-process claim agddisHoover fails. | therefore grant summar
judgment in Hoover’s favor on Montague’s due-process claim, too.
Conclusion

IT IS THEREFORE ORDERED that Hoover’s motion for summary judgrfteGE No.

31] is GRANTED. And with no just reason for delay, the Clerk of Court is directed to ENT|

FINAL JUDGMENT under FRCP 54(b) in favor of Dr. Hoover

39ECF Nos. 31-4 at 4; 31-6 at 4 (Barrett’'s declaratlescribes the hearing and states that th
panel “interviewed Plaintiff Morstgue and took into consideiatiany concerns he presented’

ly

y

ER

e

);

ECF No. 31-2 at 2 (the case note for the hearing states that Montague “met with the involuntary

medication panel” on Adrl9); ECF No. 33-1 (the panel'scord notes that its decision was
made “after hearing the information presented by the inmate and Mental Health staff”).

40 Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989).
41 Leer v. Murphy844 F.2d 628, 633 (9th Cir. 1991) (quotif@hnson v. Duffy588 F.2d 740,
743 (9th Cir. 1978)) (emphasis lieeromitted).
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recorddECF No. 32] is GRANTED. The Clerk of Court is directed MAINTAIN the seal

on ECF No. 33.

Montague has until July 13, 2019, to commence default proceedings against Dr. Racoma.

Failure to do so will result in the remaindertlois case being disissed without additional

notice.

IT IS FURTHER ORDERED that Hoover’s moti to seal the medical review panel's

This order resolves all claims against the only participating defendant. In light of th

Dated: June 13, 2019

i

S,

U.S. Distrigt Judge] Jerjnifer A. Dorsey




