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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* * %

TODD L. LEANY, CaseNo. 2:16ev-01890RFB-PAL
Plaintiff, ORDER
V. Motion for Summary Judgment

[ECF No. 27]

ZURICH AMERICAN INSURANCE

COMPANY, a New York corporation, Motion for Summary Judgment
[ECF No. 28]

Defendant

ZURICH AMERICAN INSURANCE
COMPANY, a New York corporatign

Counterclaimant,
V.
TODD L. LEANY,

Counterdefendant.

l. INTRODUCTION
Before the Court iPlaintiff Todd Leany’s (“Leany”) Motion for Summary Judgment, EC
No. 27, and Defendant Zurich American Insurance Company’s (“Zurich”) MotioBdmmary

Judgment, ECF No. 28.

. PROCEDURAL BACKGROUND
This matter arises from the initiatiof arbitrationproceedingsn which Zurich seeks to
hold Leany liable for Century Steel Incorporation’s (“Century Stedlégeddebts under the alter
ego doctrine. Zurich filed an arbitration demand on July 29, 2016 with the Am@ricgration
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Assodgation (“AAA"), seeking to recover $305,550 allegedly owedZurichby Century Steel.

Zurich named Century Steel and Leany as respondé&fitsle Century Steel responded to the

arbitrationproceedingsLeany did not.Leanyinstead initiated this suit against Zurich August

10, 2016.

In this suit, Leanyassers two claims: (1) a claim for declaratory relief that Leany is not

the alter ego of Century Steel and therefemot subject to tharbitrationproceedingsand (2) a
claim for injunctive reliefthat prohibits Zurich from seeking to subject Leanyht® arbitration
proceedings ECF No. 1. Zurich answered the complaint on October 18,, 2&:&@rting a
counterclaim for declaratory relief that Leany is the alter ego of Cesteey and that the AR
therefore has jurisdiction over Leany in the arbitration proceedings.NeCF. Both parties now
move for summary judgment. ECF Nos. 27, 28(QR@0rected image of ECF No. 28After the
motions for summary judgment were fully briefed, ECF Ni&s-35 the Courteldoral argument

on September 11, 2018, ECF No. 38.

1. FACTUAL BACKGROUND

The Court incorporates by reference any factual findings made on the record 3

September 11, 2018 hearing. The Court summarizes and supplements those findings here.

a. Undisputed Facts

The Court finds the following facts to be undisputed. Century Steel was founded in
by Lynn Leany (“Lynn Leanyj—the father of Todd Learyand his two business partneBy
the early 2000s, it became one of the largest structural steel companiesVifestern United
States, grossingillions of dollarsannually. Various shareholders and investors were involved
Century Steel during its active years of operasind engged in selling or redeeming their sharé
in Century Steel Century Steel maintained corporate records throughout its time as an &
corporation.

Leany’s material involvement with Century Steel began in 1993, at which time L¢

began working as a pthrasing agent and logistics manafgeCentury Steel. In 1998, Leany wa

tasked with overseeing Century Steel’s California operatibndDecember 2000, the Board of
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Directors (“Board”)—Lynn Leany, two business partners, and Leaslected Leany as the

president of the company. Leany began to oversee thtodbay operations of Century Steel’'s

Las Vegas headquarterseany has never owned any voting shares in Century Steel.

Century Steel first contracted with Zurich in February 2000 by purchasirenera
insurance policy (“GL policy”). The GL policy was renewed annually thno2@07. The GL
Policy provided protection to Century Steel for claims of bodily injury and proplamnyage.
Under the policyproperty damage included damages arising fronstruction defects-a liability
that backdates to the completion of a construction project but that couldearsdater. Century
Steel also contracted with Zurich to purchasecaskers’ compensation policy (“WC policy”)
(collectively with the GL policy“insurance policies”) in February 2002. The WC policy was a
renewed annually through 2007. The insurance policies required Century Steel to paplésdt
depending on the nature of settled claims. Both insurance policies ended on December 31

In conjunction with theinsurance policies, Century Steel and Zurich entered ant
deductible agreememiach year The deductible agreements required Century Steel to def
funds into an escrow account and to provide a letter of credit in favaurath. Under the
deductible agreements, Zurich woskettle and paglaimssubmitted under the insurance policie
Zurich would then draw upon the escrow fund or the letter of credit to obtain the dedu
amounts owed rather than invoicing Centutge®b for each individual insurance clainZurich
determined the amounts Century Steel was required to deposit in the escrow andoextend
through the letter of credi_eany signed the insurance policies and the deductible agreamel]
his capacityas Century Steel’'s president. He did not, however, personally guaranty eithe
insurance policies or the deductible agreement

On March 30, 2006, Century Steel was recapitaliz&w stock issued to remaining
shareholders. Lynn Leany retained thalyovoting shares of the stock and transferred t
remaining norvoting shares of the stock to Leany and Leany’s sister, Tamara Leamy
(“Hunt”). Lynn Leany continued to maintain an office at Century Stealdquarters, serve as
member of the Boardfdirectors, and acted as the sole voting shareholderwasethe only

person to ever hold a majority percentage of voting shares in Century Steedsthd principal
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of Century Steedt the time it wasold in 2008 His estate continues to own the only voting sha
in Century Steel to date.

Century Steel was sold to Pacific Coast Steel (“Pacific Steel”) on April 1,. 2B@8ific
Steel purchased the entirety of Century Steel’s operatiod$1ds million dollars including most
of the outstanding contracts, equipment, and assets. But Pacific Steel did notepQehtasy
Steel's obligations under the insurance policies or the deductible agreentttury Steel
retainedonly certain assetsncluding real prperty, a few contracts, and operating capital

At the time of the sale, Century Steel paid off millions of doliardebt to secured and
unsecured creditors. It also set aside approximately two million dollargerating capital to
satisfy creditorshat were not satisfied from the sale procee@sntury Steebllsopurchased a
discontinued operations insurance policy from a nonparty insurance lao#leprovided an
increase to the letter of credit in favor of Zurich for the prior insurance poli¢ies remaining
proceeds wersubsequentidistributed to the existing shareholders: three trusts benefiting L
Leany, Leany, and HuntApproximately thirty million dollars was distributed to the trust
benefitting Leany.

Century Steel amended its Artisl®f Incorporatiorthereafter modifying the bylaws to
allow for only two Board members. Lynn Leany and Leany served as the two Bearidens.
Lynn Leany continued to hold the only voting shares in the company. Lynn Lesssdpavay
in March 2013, at Wich time (or shortly thereafter) Leany became the sole Board membel
officer of Century SteelWhile he does not directly own any shares of Century Steel, his trust
58.5% of the outstanding stock as recently as 2015.

On November 18, 2013, Zurich notified Century Steel that $305,550 was due und

deductible agreementsmsed on Zurich’s continued management of clanisnittedunder the

insurance policies. Zuriamotified Century Steel of the debt asi#d already exhausted the lette

of credit and the escrow fundddowever, by this time, thevo million dollarsset aside from the
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sale of Century Steel had also been exhausted as the result of additional debts aneennfores

litigation. After no response from Century Steel, Zurich made a final deroatitefalleged debt

on October 28, 2015. Leany responded on behalf of Century Steel on November 3, 2015,

stati
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that Century Steel ceased opeoais in 2008 and h&no remaining assets or capital to pay tlj
alleged debt five yeamter itssale

Since the sale of Century Steel, Leany has not wound down or dissolved the corpo
Further, as the sole Board member and officer, Leany has not held Board meeiogs
approximately 2014. Leany has personally loaned Century f@teds to asist Century Steel in
satisfyingcertainobligations,e.g. otherdebts and litigation costs. While smaller personal log
have not been documented through promissory notes, promissory notes are executger fo
loans. Leany has nbken paid back in full for the loahe has madand has not been paid fo
the interest on the loans. Leany refuses to loan Century Steel funds to satafggbe debt
claimed by Zurich.

b. Disputed Facts

The parties dispute whether Century Steel can be described asdarcapitalized
corporation since it now lacks any assets or capital following the depletion oinithe Set aside
from its sale. The parties also dispute the reasoning for which Leany has yet to wind dow
dissolve the corporation. Zurich contends that Leany has failed totdase Century Steel as 4§
shield from creditors. Leany disagrees, stating that the corporation was not wound dg
dissolved based on @wning certain assets for some time after the sale, managing certain

accounts athinsurance contracts, and being named as a party to litigation.

V. LEGAL STANDARD
Summary judgment is appropriate when the pleadings, depositions, answe
interrogatories, and admissions on file, together with the affidavitsyjfstuow “that theresino
genuine dispute as to any material fact and the movant is entitled to judgment as afrsattér

Fed. R. Civ. P. 56(agiccordCelotex Corp. v. Catrett, 477 U.S. 317, 322 (1988hen considering

the propriety of summary judgment, the court views all facts and draws alnoésren the light

most favorable to the nonmoving partgonzalez v. City of Anaheim, 747 F.3d 789, 793 (9th Cli

2014). If the movant has carried its burden, the {nooving party “must do more than simply

show that there is some metaphysical doubt as to the material facts . . e.tiéhercord taken
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as a whole could not lead a rational trier of fact to find for the nonmoving party, there is neegenui

issue for trial.” Scott v. Harris, 550 U.S. 372, 380 (2007) (alteration in original) (internal quotgtion

marks omitted).It is improper fora @urt to resolve genuine factual disputes or make credibility

determinations at the summary judgment stagetwick v. Cty. of Yolo, 850 F.3d 436, 441 (9th

Cir. 2017) (citations omitted).

V. DISCUSSION
The parties dispute whether Leany is the alter ego of Century Skénel alter ego doctrine

is a judicially created doctrine that the Nevada Legislature codified fpoi@ions in 2001.

Gardner on Behalf of L.G. v. Eighth Judicial Dist. Court in & for Cty. of Clark, 405 P.3d 651, 656

(Nev. 2017)citing Nev. Rev. Stat. 8 78.747“The question of whether a stockholder, director |or
officer actsas the alter ego of a corporation must be determined by the court as a matter of
Nev. Rev. Stat. Ann. § 78.747Nevada has long recognized that although corporations |are
generally to be treated as separate legal entities, the equitable rempigyanfig the corporate
veil' may be available to a plaintiff in circumstances where it appears that the torp@racting

as the alter ego of a controlling individualLFC Marketing Group, Inc. v. Loomis, 8 P.3d 841,

845 (Nev. 2000fciting McClearyCattle Co. v. Sewell317 P.2d 957 (Nev. 1957)). “Indeed, the

‘essenceof the alter ego doctrine is ta@o justicé whenever it appears that the protections
provided by the corporate form are being abuskt.at 845-46 (citing Polaris Indus. Corp. v.
Kaplan 747 P.2d 884, 888 (Nev. 1987)).

Three elements must be satisfied, by preponderance of the evidence, taajtisiifiyng
that an individual is the alter ego for a corporatiti) the corporation must be influenced and
governed by the person asserted to be the alter ego; (2) there must be such uritgsbfand
ownership that one is inseparable from the other; and (3) the facts must be such tkatadber
the corporate fiction of a separate entity would, under the circumstances, sankctod ar
promote injustice.” 1d. at 846 (internal punctuation marks omitted)The requirements are
conjunctive; ach of theelementsnust be present before the akgo doctrine can be appliedl.

Arlington Med. Bldg., Inc. v. Sanchez Const. G&/1P.2d 240, 243 (1970). FurthengtNevada
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Supreme Court has recognized that Hft]jcorporate cloak is not lightly thrown asideLorenz

v. Beltio, Ltd., 963 P.2d 488, 496lév. 1998) (quotind@aer v. Amos J. Walker, Inc., 452 P.2

916, 916 (Nev. 1969)). he Nevada Supreme Court has emphasizedtlare is no litmus test
for determining when the corporate fiction should be disregarded; the result depetis
circumstances of each caséd. The Court first considers the third required elemfemdjng that
adhering to the corporate fiction here would not sanction a fraud or promote injustice. The
then turns toltesecond required element, finding in the alternative that there is no unityresint
and ownership between Leany and Cengiteel.

a. Fraud or Injustice

The Court firstturns tothe possibility of the corporate form sanctioningraud or
promoting annjusticein this matter Zurich essentially argues that it should be allowed to reco
the alleged debtrédm Leanyto prevent sanctioning fraud or promoting injustice basedcmet
facts: (1) Leanyeceived a substantial amount of money from the sale of Century &teel
(2) Century Steetould notsatisfy theZurich’s demand for the dat in 2013and then 2015and
(3) Leany has yet to wind down or dissolve the company. The Court disagrees.

The undisputed facts in this matter demonstrate, thié¢r operating as a successf
business for decadegSentury Steel satisfied its known debtghe time of its sale. Cemy Steel
then set aside a substantial amount of furogertwo million dollars—for forthcoming debts that
were then unknown. It also obtained additional insurance coverage related tg iteagierations
and increased tHetter of credit issueih favor of Zurich. Century Steel distributed the remainin
sale proceedsnly after satisfying its existing debts and securing additional insurance pootect

Further,Century Steel was not aware of the debt Zurich now seeks; indeed, the de
not yetexist Zurich first notified Century Steel of the debt five years after ée af Century
Steel and then demanded payment two years later. The fact that Century Steébd ‘finannial
difficulty” decades after operating as a successful busaredsould not satisfy a debt five year;
after it ceased operatiodses not indicata fraudor injustice SeeEcklund v. NeadaWholesale

Lumber Co., 562 P.2d 479, 480 (Nev. 1977) (finding the record did not support a findiy

injustice specifically because the corporation did not appear undercagitsiice “it conducted
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business for 12 years before running into financial difficulty”). This fact alse doerequire
Leany to rsonally satisfy the debt. Leany did not personally guarantee the icsy@ities or
the deductible agreements, and the record is void oféadgnce suggestirte intended to do so.
See id.(recognizing the party seeking to apply the alter egoridectknew it was dealing with a
corporation and could not reasonably have relied on [the individual's] personal credhit,aabse]
conduct by [the individual] inducing it to do so0.”). The Court therefore finds that thelréces
not demonstratéhatallowing the corporate form would sanction a fraud or promote an injus
based on Zurich’s inability to recover the alleged debt.
b. Unity of Interest and Owner ship

In the alternative, the Court finds there is no unity of interest and ownershipebdiaway

and Century SteeMVhen considering the unity of interest between an individual and a corporg

courts considerthe followingfactors, though not conclusive [...] : (1) commingling of funds; (

tice

tion,

2

undercapitalization; (3) unauthorized diversion of f&in@) treatment of corporate assets as the

individual's own; and (5) failure to ebrve corporate formalitiesLFC Marketing Group, 8 P.3d

at 845; see alsoPolaris Indus. Corp., 747 P.Zat 997. ‘Moreover, merely influencing and

governing a corporation does not necessarily demonstrate the unity of interestreardhgw
resulting in the requisite inseparability of a corporation and shareholgatt v. Bowers, 103

Nev. 593, 597, 747 P.2d 881, 883 (1987).

Zurich first argues that Leany commingled fandith Century Steel by unilaterally
determining when to loan Century Steel funds to satisfporatedebts. Zurich emphasizes that]
the loans Leany has made have not be&d back in full and some are not documented
promissory notes. But the recdatdks any evidence of Leany commingling Century Steel’s fur
with his property in an effort to avoid Century Steel’s obligations. Loaning moragegdaporation
to satisfy an outstanding debt does not equate to liquidatingparatioris funds to avoid a debt.

The latter is the type of activity the alter ego doctrine serves to defendtageePolaris Indus.

Corp, 747 P.2cat 888 (applying the alter ego doctrine to corporate officers that used derp
funds in a personal manner, leaving the corporation unable to repay its délets)is no evidence

that Leany benefited personally from loaning money to Century Steel;dinttee opposite is
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clearly true. Thus, Leany choosing when to and when not to loan his personaltéuadsist in
satisfying Century Steel’'s detibes not establish a commingling of funds as contemplated by
alter ego doctrine.

Zurich next arguesait Century Steel was undercapitalized. The Court disagrees. Ce
Steel operated as a successful busiregessing millions of dollars annualyfor decades. Bet
asidetwo million dollars for unknown debts after settling its known debts at thedfrttee sale.
Century Steel also increased the letter of credit in favor of Zurich at thetithe sale. Zurich
invoiced Century Steel fahe alleged debt five yealater. The exhaustion of the set-aside fung
and the letter of credit, due to liigon and other forthcoming debts, five years after the salg
Century Steel does not indicate that Century Steel was undercapitéfieeBcklund 562 P.2d
at 480 (holding that a successful corporation “running into financial difficdtigs not suppt a
finding of undercapitalization).

Zurich finally argues that Leany failed to observe corporate fidresaby failing to:
(1) document each loan made to Century St@3lhold regular Board meetings after he becal
the sole director and officeard (3) wind down and dissolve Century Steel after the sake
Court finds these factsnpersuasivéased on the sequence of the circumstances in this ma
Specifically, Century Steel observed corporate formalities during thes yeavasan active
corporation Century Steel’s years of active operation encompass the time at which GGiatlry

contracted with Zurich. The failure to observe some corporate formgiaesafter the contract

the
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was formed andafterthe debt became due does not convince the Court that a unity of interes

exists between Leany and Century Steel as contemplated by the alter eige doct

VI. CONCLUSION
IT IS ORDERED that Plaintiff Todd Leany’s Motion for Summary Judgment (ECF N
27) iIsGRANTED. The Courorders declaratory relief as followBodd Leany is not an alter egq
of Century Steel Incorporated and therefore is not subject to the arbitratioegingseinitiated

by Zurich American Insurance Compaitmat are related to this matter
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IT IS FURTHER ORDERED that Defendant Zurich American Insurance Company

Motion for Summary Judgment (ECF No. 28PENIED.

IT ISFURTHER ORDERED that the remaining claims and counterclaims are dismis

accordingly.

IT ISFURTHER ORDERED that the Clek of the Court is instructed to enter judgmel

accordingly and close this case

DATED: September 24, 2018.

s

RICHARD F. BOULWARE, I1
UNITED STATESDISTRICT JUDGE
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