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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
Louis A. Cardinali, Case No.: 2:16-cv-02048AD-NJIK

Plaintiff Order Re: CrossMotions for Summary
Judgment andOther Matters

V.
[ECF Nas. 140, 141, 144, 146, 156, 166, 18
Plusfour, Inc., et al., 188, 190, 191, 192, 200, 203, 205]

Defendang

Louis A. Cardinaliasserts two claims for religdllegingthatcredit reporting agency
(CRA) Experian Information Solutions, Inc. violated the Fair Credit Reportind FeRA)*
when it failedto reasonably investigate his dispute about an actbatiiad beerischarged in
bankruptcy andhereaftereportedinaccuraténformation about that accouftCardinalis first
claimimplicates two provisions othe FCRA: 8§ 1681e(b)’'s mandate that CRAS use reasonal]
procedures to ensure maximum possible accuracy of consumer-credit information and
§ 1681i(a)’s requirement that CRAs reinvestigate the accuracy of informatiolomnsancer’s
credit file upon receiving a consumer’s dispute notides second claim seelkdeclaratios that
Experian violated the FCRA and an injunction permanently enjoining Experian from doing

Discovery is closed and the parties hfiks®l numerous motions. Cardinali moves for
summaryjudgment on his first clairmnd Experian moves for summary judgment on both of
Cardinalli’'s claims® Cardinalimoves for class certifation and appointment of class counsel

and b sealand unseal various judicial recortidde also moves to supplement his summary-

115 U.S.C. 88 1681-1681x.

2 ECF No. 57 (First-amended Complaint).

3 ECF Nos. 140 (Cardinali), 146 (Experian).

4 ECF Nos. 141 (for class certification), 144 (to seal), 156 (to unseal).
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judgment motior?. Experian moves to supplement both its respon§atdinali’'sclass
certification motion and its summajydgment motiorf.

Non-party Haines & Kreiger, LLEGH&K) —one of five law firms who represent
Cardinaliin this case—also contributes to this well-populated docket. H&K objects to
Magistrate Judge Nancy J. Koppe’s order compelling it to produce documents in respons
Experian’s FRCP 45 subpoeh&Experian moves to seal documents associated with its res
to that motiorand renews its motion for sanctions against Cardinali’s attofaettseir
purported discovery abus@sFinally, H&K seekdeave to file a reply in support of its objectiq
and to redadhepart of its response to the sanctions motion that quotes from documents t
Experian seeks to seXl.

To prevail on higlaim that Experian violated the FCRA, Cardinali must demonstrat
his credit report contained an inaccuracy. Hawaigfully considered the arguments of coun:s
and the substantial record in this cdded that Cardinalhas noimade thisshowing. Nor has

heraised a genuine dispute of fact abihat lynchpinissueof inaccuracy | thereforedeny

Cardinali’'smotion for summary judgment and grant Experian’s motion for the same refie.
determination mootall other pending motions save thaseking to sealndunseal judicial
recordsand two motions to supplement. | grant those motions—in part as to unseatidg—
direct the Clerk of Court to enter judgment accordingly doskcthis case.

® ECF No. 203.

® ECF Nos. 166, 191, 205.

"ECF No. 183.

8 ECF Nos. 188 (to seal), 190 (for sanctions).

® ECF No. 192.

19 ECF No. 200.
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Factual Background
A. Bankruptcy discharge (April 2012)

Cardinalivoluntarily filed a Chapter 7 bankruptcy petition on January 26, 201 his
schedule of creditors holding unsecured nonpriority cla@asdinali listed Dell Financial
ServicedDFS)with a claim valued &991stemming from a drge accourthathe opened fou
years priort? The bankruptcy court grant€hrdinali a dischargen April 30, 2012%* DFS,
through its agent, filed a proof of claim in the amount of $991.06 in Cardinali’'s bankruptcy
on May 29, 20124 In its final accounting to the bankruptcy court, the Chaptarsiee reporte
thatDFSreceived a distribution of $83.6@m Cardirali’'s bankruptcy estaten its claim®®
B. Credit report (August 2015 and dispute letter (October 2015)

H&K representedCardinali inhis bankruptcy cas¥. Three years aftatischargeH&K
requestedh copy ofCardinali'screditreport fromExperiant’ Cardinali receivedhe reporfrom
Experiandated August 25, 2015, anfiea reviewingit with H&K , believed hathis DFS accoun

was being misreported. So H&K wrote and sent a dispute letter to Experian on Cardinali’

1 ECF No. 142-4 (Voluntary Petition).
12ECF No. 1422 at 7 (Schedule-~Creditors Holding Unsecured Nonpriority Claims).
13 ECF No. 1423 (Discharge Order).

41n re Cardinaj 12-10854, Claim 11-1 (Bankr. D. Nev. May 29, 2012). | take judicial noti
thisdocument filed in Cardinali’'s bankruptcy case.

151n re Cardinali 12-10854, ECF No. 28 at 4 (Bankr. D. Nev. Nov. 21, 2012). | take judicil

notice of this document filed in Cardinali’s bankruptcy case.
16 See e.g, ECF No. 146-2 at 175 (Voluntary Petitjon

17Seee.qg, id. at 238-46 (Personal Credit Report dated Aug. 25, 2015), 100 (Cardinali Dep.

55:02-56:18).
181d. at 101 (Cardinali Dep., 57:13-18).
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behalf!® Cardinali reviewed and sign#iteletter before H&K sent it° Included with the letter
werecopies ofCardinali’'sAugust 2015 credit port, the first three pages bis bankruptcy
petition, and hisNevadaissued drives license?!

Theletterstateghatthe DFS accountwas discharged ifCardinali’d [b]ankruptcy,]
which was filed on 1/26/2012 and discharged 4/30/2012, bearing docket No. 12-10854-b4

the District for[sic] Nevada. There should be no derogatory reporting after the filing date.

Am in

Specifically,please remove the derogatory information for the following post-bankruptcy dates:

Feb2012 and Mar2012 (CGharge Off).?2 Theletterdirects Experian tgfi] mmediately

delete this account and the disputed derogatory information from [the] credit réptirstates

that “[tlhe discharged debt should be reported with an account balance of $0 with afstatus
“current.”®* “Further, there should be no post-bankruptcy activity reported on this account.
date of last activity on this account should gete[the] bankruptcy filing date, 1/26/2012, sin
a default on this account occurred no later than the Bankruptcy filing ‘datde letter
demands that “[a]ny post-bankruptcy derogatory information should be immediatetgd

from [the] report.” Finally,it saysthat if Experian doesn’t “immediately delete this from
[Cardinali’s] credit report, please include a 10@jefd statement ifhis] credit report of all the
disputed information contained in this letter regarding this accdfint.”

191d. at 104—105 (Cardinali Dep., 71:08-74:02).

2014,

21 ECF No. 1424 at 6-25.

221d. at 5.

231d.

241d.

251d.

261d.

The

©
(9]
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C. Reinvestigation (October 2015)

Experian’s internal recordgatethat itreceivedand addressed Cardinali’s dispLgéer
on October 19, 201%. Therecords alsstate thathe dispute agent resobvéhematter
“liinternal[ly]” and under Experian’s “[b]ankruptcy [p]olicy?® Mary Methvin, who works as &
Senior Legal and Complianéaalystin Regulatory Compliance for Experiand alscserves as
its FRCP 30(b)(6) witneskere declares that the agent “made sevar@rnalupdates to the
[DSF] [a]ccount to confirm its accuracy? First, the agent “reapplied the ‘CII’ code for a
Chapter 7 discharge” and thka“updated the ‘last report date’ for this information from Aug
31, 2015, to April 30, 2012, the date of [Cardinali’s] discharge ortfeAtter processing these
changesthe agent also “added a consumer dispute statement to the account as the letter
requested3!

Methvin explains that Cll stands fo€bnsumer Information Indator” and is howan
account is coded in Experian’s systems to report information to third gdaiesatthe account

was “discharged in Chapter 7” and now ha$@bahnce and no monthly payment

obligation.”®? The formatting language for that code is called Metro 2 and iscesitorslike
DFSmust use when furnishing information to CRAs about a consumer'stéethvin
explains thaMetro 2’s formatting language is described in the Credit Resource Reporting
27 SeeECF No. 1437 (sealed).

28 |d.

29 ECF No. 149-1 at 25, 1 42 (Methvin Decl).

30]q.

1d. at 25, 1 43.
#1d. at 20, 1 13.
¥1d. at 19-20, 11 8, 13.
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(CRRG)—a guide thas created angublished byan international trade associati@presenting
among otheentities the consumer-credit industf§.

Methvin declareshat the updatethat Experian’slisputeagent madedutomatically
generated ®RN [that]was sent tbDFS informing it “of the dispute and specifically showed
[DFS] how the account was reporting before atdr&xperian’s updates” Methvin explains
that a DRN, which stands for “Dispute Response Notification” and is also knoavtDés
Notification,” is a notice that Experian sendsdatafurnisherdike DFSthrough an online port3
called eOscar®® Experiansendsa DRNwhen it internally resolves a dispuite According to
Methvin, “Experian’s systems are configured so that any time it internally ugdadetine data|
in response to a consumer dispute, it automatically sends a DRN to the fuffiiskeerfhe
person oentity who provides Experian information about the account, “describing the
changes.® Methvin declares that “[d]ata furnishers are instructed to review the DRN and
contact Experian if they have any questions or concerns about” its cofitents.

D. Reinvestigationcredit reports (October 2015)
After the dispute agent finished his work, Experian issuedteditreports to Cardinali

dated October 19, 2078. The first reporexplairs that “[w]henyou use credit, a record of you

341d. at 19, Y 8accordECF No. 142-16 at 3 (Credit Resource Reporting Guide).
35 ECF No. 149t at25, 1 42.

361d. at 21, 11 18—20.

371d. at § 18.

381d. at § 20.

391d. at § 21.

40 ECF No. 1426 at 2-15 (Report No. 0405-5428-19); ECF No. 142-6 at 16—21 (Report No|

1210-8791-66).
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payment history is stored along with the respective accdtrit.also explains that “[tje
monthly payments leading up to a bankruptcy discharge tells that account’s history. Unle
history is inaccurate, it cannot be deleted. Accounts included in a bankruptcy (other than
under Chapter 13) will no longer indicate that a balance is of¢editiis reportcontains a
summary showing the revisions that Experian made to Cardinali’s credit filgponsasto its
processing of his dispufé. It stateghat the information fothe DFSaccounthas been
“updated,” which the report explains means that “[a] change was made to thigeNew this
report to view the change. If ownership of the item was disputed, thas ¥evified as
belonging to you*

Thefirst report listsinformation for the accounta Cardinali’s filg separating between
“accounts that may be considered negatarefthose that are ingood standing®® The first
categoryis separated intoPublic Records” and Credit Items”subcategoriesCardinali’s
bankruptcy case is listed under public records, includgigs]tatus” as “Chapter 7 bankruptcy
discharged[,]” its [d]ate filed” as “Jan 2013” and its ‘{d]ate resolvetas “Apr 2012.4¢
Turning to the credit items subcategory and, specifically, the information listed fDFBe
accountthe first reparstateghat the “[s]tatus for thiaccount is‘[d]ischarged through

[b]ankruptcy Chapter 7. This account is scheduled to continue on record until Jul 2017.

41 ECF No. 1426 at 2. The parties call this report a “CB#I” or CDF-F.”
421d.

431d. at 3.

44 1d.

41d. at 5, 9.

4e1d. at 5.
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itemwas updated from our processing of your dispute in Oct 2015 He last sentenagid not
appear on the August 2015 report, butftret two did. The only othevisible differencefor the
DFS account between this report and the one issued in August 28abtige “[rJecent balance)
was updated from “$0 as of Jul 2015” to “$0 as of Aug 20¥5.”

The secon®ctober2015report statethatExperian “can add a statemen{@ardinali’s]
personal credit report that sets forth the natuf@isf dispute as required by the FCRA[,]” but
Experian “cannot add a statement that is abusive or obscene, or a statement thatsebésrti
the nature of a disputd® So, the report explains, farian “revised the statemdttiat
Cardinali] submitted to comply with these rulesd “addedhe revised statement fiois]
personal credit report? The secondeporttells Cardinali to review the statememtd instructs
him how to submit another oifehe so desire. Like the first report, the second one states th
the DFSaccount has been “updatett.t provides the ame informatiorfor the DFSaccountas
the firstreport butincludes a new “[y]our statement” section, which stdtgscount included in
BK?7 filed 01/26/2012 and discharged 4/30/2012 — Docket No 12-1B68b6vin the District for
Nevada’>?

E. Complaint (August 2016)
Methvin declares that Experian’s internal records show what happene®R&xt:

stopped its monthly reporting of the account after September 2015 and instructed Experia

471d. at 9.

48 CompareECF No. 142-4 at 11yith ECF No. 142-6 at 9.

49 ECF No. 142-6 at 16. The parties call this report a “CDF Abbreviated” or “&DF-
50q.

5ld. at 17.

521d. at 18 ¢apitalized emphasis omitfed
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delete the account from Cardinali’s file on March 24, 281 &xperian removed the account ¢
that date as DFS instructed, and it has not appeared on any report for ICsirsia’

However Cardinali, idsatisfied withthe results of Experian’s reinvestigatioited his

n

complaintin this casen August 29, 2018% which he later amended to assert class allegatians

and emove defendanf§ Cardinali claimghatExperianviolated § 1681h)’s reasonable
reinvestigatiorrequiremenby reporting inaccurate information abdlé DFS account’ and
failing to notify DFSabout his disputé® Cardinalialsoclaims thatby failing to notify DFS
about his disputéxperianfailed to coriorm its reinvestigation to industryide practice and
thus violated § 1681e(b)’'s mandate that CRAs follow reasonable procedures designatkto
maximum possible accuracgy information concerning the person about whom the report re
Discussion

A. Summary-judgment motions [ECF Nos. 140, 146]

1. Legal sandards for crossmotions for summary judgment

The principal purpose of the summary-judgment procedure is to isolate and dispog

factually unsupported claims or defens&sThemoving party bears the initial responsibility o
presenting the basis for its motion and identifying the portions of the record or affilavits t
demonstrate the absence of a genuine issue of materiéfl fliche moving partysatisfies its

>3 ECF No. 149-1 at 25-26, 1 45.

54d.

S ECF No. 1.

56 ECF No. 57.

571d. at 1 2847.

581d. at 7Y 4870.

%9 Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).

60 Celotex 477 U.S. at 32Devereaux v. Abbep63 F.3d 1070, 1076 (9th Cir. 2001) (en ban
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burden witha properly supported motion, the burden then shifts to the opposing party to p
specific facts that show a genuine issue for ffial.

Who bears theurden of proof on the factual issue in questiarritical. When the party
moving for summary judgment would bear the burden of proof a(tyjaically the plaintiff), “it
must come forward with evidengat] would entitle it to a directed verdict if the evidence W
uncontroverted at trial®® Once he moving partestablisheshe absence of a geine issue of
fact on each issue material to its gatiee burden then moves to the opposing party, who my
present significant probative evidence tending to support its claim or deféndéin instead
the opposing party would have the burden of proof on a dispositive issue at trial, the mov
party (typically the defendant) doesn’t havepimduce evidence to negdbe opponens claim
it merely has t@oint out the evidence that showsasence of a genuine material factual
issue® The movant need only defeat one element of the claim to garner summary judgm
becauséa complete failure of proof concerning an essential element of the nonmoving pal
case necessarily renders all other facts immatefiafWhen simultaneous cross-motions for
summary judgment on the same claim are before the court, the court must consider the
appropriate evidentiary material identified and submitted in support of"—and agdiowth

motions before ruling on each of thefR.”

61 Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).

2 C.A.R. Transp. Brokerage Co. v. Darden Restaurants, 248. F.3d 474, 480 (9th Cir. 2000
(quotingHoughton v. Sout®65 F.2d 1532, 1536 (9th Cir. 1992)

3 Intel Corp. v. Hartford Accident & Indem. G&®52 F.2d 1551, 1558 (9th Cir. 1991).

64 See, e.gLujan v. Natimal Wildlife Fedn, 497 U.S. 871, 885 (199(Celotex 477 U.S. at
323-24.

65 Celotex 477 U.S. at 322.
® Tulalip Tribes of Washington v. Washingt@83 F.3d 1151, 1156 (9th Cir. 2015).
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2. Cardinali failsto estblish that the October 2015 reports are inaccurate.

To sustain a claim under either § 1681e or § 16@l¢onsumer must first make a prim
facie showing of inaccurate reporting by the CRA.Information is inaccurate for purposes ¢
these statutes it is either “patently incorrect or is misleading in such a way and to such an
extent that it can be expected to adversely affect credit decigfoatently incorrect means,
“at the very least, information that is inaccurateits face . . .

Cardinaliargueghat three items dhformation inthe October 2015eportsarepatently
incorrect and materially misleadin@l) Experian’s statement that it updated the reporting of
DFS account, (2) Experian’s reporting the “recent balance” as “$0 as of Aug 205
(3) Experian’s reporting charge-off notations during his bankruptcy case and over multiple
months’® Cardinalicouchesameof his arguments for why this informationiigccurate as
undisputed materidacts’* This is improper? Neverthelessl address eacargument in turn.

a. Experians statement that iupdatedthe DFSaccount

Cardinalifirst takes aim at Experian’s representation thaipdated” the reporting dhe

DFS account as a result of processing his didpttee.”> He argues that this statemést

materially misleading because it “presupposed that Experian had completed a fulsome

7 Shaw v. Experian Info. Sols., In891 F.3d 749, 756 (9th Cir. 2018) (quotations omitted).
%8 1d. (quotation omitted).

% Drew v. Equifax Info. Servs., LL.690 F.3d 1100, 1108 (9th Cir. 2012) (quotation omitted).

O ECF No. 140 at 19-22.
1 See idat 16-13 (blending argument with statements of fact).
2Seel R 56-1 (requring a “concise statement setting forth each material fact to the dispos

a

the

g

ition

of the motion that the party claims is or is not genuinely in issue” and the pleading or evidence

on which the movant relies).
3 ECF No. 140 at 20.

11
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reinvestigation process [that] involved [DFS’s] input and respoffsé&suming without
deciding thathis statement in th#Notice of Results” parbf the October 201Eeportsqualifies
as credireport data® I'm at a loss to understand hawmplies that DFSprovided input in
resolving the disputeThat factisn’t implied by operation of the FCRACRAsare required to
provide prompt notice of a consumer’s dispute to the furnisher of the disputed inforffdtitr
nothing in the FCRA prohibits CRAs from resolving consumer dispateshally and notifying
the furnisher oboththeconsumer’s dispute and Experian’s resoluti®a, | turn to the reports
themselveswhichexplain that “updated” means that “[a] change was made to this item; re
this report to view the change. If ownership of the item was disputed, then it niesi\aes
belonging to you.”” The last sentence is the only part of dedinition that arguably implies th
DFSprovided input, but thagentencésn’t applicablenere becaus€ardinali didn’t dispute
ownership of the DFS accourin fact, by disputing that this debt “was discharged in my
[b]ankruptcy[,]’’® Cardinali tacitly acknowledged that the debt \u&s Cardinali’s evidence
doesn’t support hiargument that this statement is misleading.

Cardinali also argues thtitis statement is patently incorredut the undisputed
evidence showthatExperandid makeseveral changdas the DFS accountt internally

reapplied the ClI code fa Chapter 7 bankruptcy discharge, updated the reporting date for

“d.
> Experian argues th@ardinali must “demonstrate an inaccuracy in his achealit report

view

t

0

that

dataeven when the claim is about the contents of dispute results.” ECF No. 149 at 13 (citing

Carvalho v. Equifax Info. Servs., LL&88 F. Supp. 2d 1089, 1099-1100 (N.D. Cal. 20483
629 F.3d 876 (9th Cir. 2010)).

7615 U.S.C. 81681i(a)(2)(A).
77 ECF No. 142-6 at 3.
78 ECF No. 142-4 at 5.

12
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information to matchhe discharge datadded a “youstatement” section to ¢haccountand
updated thé&[rlecent balance” to “$0 asf Aug 2015.7° So, the evidence fails to support
Cardinali’'s argument that this statement is inaccurate on its face.

To the extent Cardinali contends that the October 2015 reports were patently tnco
because Experian didn’t notify DFS about his dislitae evidence doesn’t support this thed
either Cardinalirelies on the fact that Experian hasn’'tguwoed a copy of the DRN says was
automaically sent afteits dispute agent updated the DFS accott@.also relies on the
declaration of Megan Bartlett, a Senior Litigation Paralegal at Dell, Inc.hichvDFS is a
“direct subsidiary[,]” who declares that she has “personally verified thaff, lovember 21,
2016, DFS’s e-Oscar account did not reflect any records, in the ACDV tab or otherwise,
indicating the manner in which the [DFS account] was being reported has been di&puted.

Experian admitsthat[,] in the normal course of its busingk# does not preserve
[DRNSs] beyond the 120 daythat] those [n]otifications remain available throug®sear.®?
Cardinali provides no evidence to reftiatthelifespan of a typical DRN in e-Oscar is 120
days. This means thain the ordimry coursea DRNsenton October 19, 2015, wouldrie

available through e-Oscar after February 16, 2016. Cardinali doesn’t provide eviddmms tg

" ECF No. 142-6 at 9, 18; ECF No. 149-1 at 25, 11 42-43.

80 Cardinalivacillates between arguing that Experian sent a DRN “nanoseconds” after it fir
its reinvestigation and disputing that Experian sent that noGompareECF No. 140 at 6:01—
02, with ECF No. 140 at 10, 1 15.

81 ECF No. 142-5 at 2, 11 2, 4 (Bartled). The Participant Guide for@scar explains that
ACDV stands for “Automated Consumer Dispute Verification” and data furnisharase e-
Oscar to, among other things, “[v]iew and respond to disputes (ACDVs)” and “[r]leview
[n]otifications” like DRNs. ECF No. 142-14 at 5, 7 (Participant Guide).

82 ECF No. 142-21 at 5 (Experian’s Answer to RFA # 2@y;,0rdECF No. 142-27 at 21, 74:08
16 (Methvin testified that Experian doesn’t retain copies of DRNs Qgaar retains them for
120 days).

13
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thatthis DRN fell outside of the normal course of Experian’s busin8sstlett’s declaration thg
shecouldn't find a record of the DRN on@scarin November 2016, which is over nine mont
afterits natural expiration datnd three monthafter Cardinali initiated this lawsifit doesn't
raise a factual dispute about whether Expesiamt that notice tBFS. In sum, Cardinali hasn’t
demonstrated that Experian’s statentbat it updated the reporting of his DFS accasnt
patently incorrect or materially misleadingpr has he raised a genuine factual dispute abou
accuracyof that statement.
b. Experian’s reportingthe recent balanceas $0 as of August 2015

CardinalinextargueghatExperian’s reporting “$0 as of Aug 201 the “recent
balance”of the DFS accouns$ misleadng because it suggests thia¢ account “had gone to $0
sometimeafter his bankruptcy discharge in 2012, which [isn’t] tr§é.Cardinali contends that
Experian should have reporta®0 balance as of the date of his bankruptcy petition—Janug

26, 2012%° Experian responds that Cardinali didn’t allege this issue in his operative plead

he cannot obtain summary judgment on it f8vilhis is not an accurate statement of the law.

The Ninth Circuit instructs that when issues raised at summary juddamii€outside the scope

of the complaint,” the district court must construe the matter as a requestiid ¢he pleadings

under FRCP 15() Assuming without deciding that thisa colorable theory of inaccuracy
i.e., that Cardinali should be given leave to amend to inclutledhsider the partiesirguments|

aboutits merits

83 ECF No. 1 (Complaint, filed August 29, 2016).

84 ECF No. 140 at 21.

81d. at 12, § 21.

8 ECF No. 149 at 1ZpmparingECF No. 140 at 2yith ECF No. 57 at { 28).

87 See, e.gDesertrain v. City of Los Angeles54 F.3d 1147, 1154 (9th Cir. 2014).
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To support his contention that Experian’s reporting of a “[rlecent balance” as of “A
2015” is misleadingCardinali proffers his expeRean Binder'sopinionthat any negative or
balance reporting after a bankruptcy petit@s been filed is inaccurate becauseoiates
11 U.S.C. 8§ 362(a)'s automatic stay. | disregard Binder’'s opinion on thisiesasse it is a
legal conclusiorf®

CardinalialsoprovidesExperian’s expemlarsha Courchaneeposition testimonyo
support his position, whom he contends conceded that Experian’s reporting didn’t reflect
monththatthe DFS account reached $0 balaffc@ut a closer look dtertestimony shows tha
it does’t support Cardinali’s characterizatio@ourchane was asked whether it was her
“opinion that the recent balance field . . . reflects the months at which the accountbala
became zero balancé?”She responded, “[n]o. It became zero balance on April 30, 2012,
date of Cardinali’s discharge, “but it was zero balance as of August 2015. @ahatent
balance.®® Experian explainshat this exchange mear@ardinali iswrongly conflating
“recent balance,” whicEkxperianclarifies is “the most recénime [that] balance information
was reported to [it][,]'with *

bankruptcy discharge®® Cardinali’'s expertestified in depositiothat “recent balance” means|

what Experian claims it does: the last time that information about the balancepomsddo

88 See infraDiscussion (A)(2)(c)(3).

89 ECF No. 140 at 12, 1 21 & n.90 (citing ECF No. 143-20 gs28led) Courchane Dep. at
106:14-20).

% ECF No. 143-20 at 29 (sealed), Courchane Dep. at 106:14-17
911d. (Courchane Dep. at 106:18-20).
92 ECF No. 149 at 12.
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Experian®® It can be logically inferred from this evidence that “recent balance” is a terrh of a
with a defined meaning for the audience of these reports.

Cardinali doesn't disputéxperian’s definition for this terman his apparentonfusion.
Instead he asksn reply why the CRA woul@venreportwhen the balance was last regorto
it, andheposits that’s a question for the ju#¥.Thus, Cardinali’s argument about this reporting
didn’t come into clear focus until his summauglgment reply brief.But an argumentaised for
the first time ina repy brief is not something judge must considéf. Regardlesshecause this
belated argument is merely apen-ended questidhat is1’'t supported by authority or evidendge,
it does not establish that this reporting was inaccastematter of law,ar does itraise a
triable issue of fachboutits accuracy So, | turn my attention to Cardinali’'s remaining

arguments for whyhe October 2015 reports are inaccurate, all of which concern Experian’s

U7

manner of reporting charge-off notations in the payment history grid for the DFS account.

C. Experian’s reportingof delinquencies aftea bankruptcy petion is filed

Cardinali filed his bankruptcy petition in January 2012 and was discharged in April|2012.

For the two monththatCardinali’'s bankruptcy case was pending lbefore his debts were
discharged-February and March 2012Experianreported‘CO” for “charge off”in the

payment-history grid for the DFS accouiithe chargeoff notations for those months appear pn
both October 2015 reports. Cardinali arguestithia reporting isnaccurate becauske charge

off notations‘createdthe impression” that he was still liable for the debt buivaen’t becausd

% ECF No. 149-2 at 95:3-13.
** ECF No. 155 at 4.

9 C.f. Zamani v. Carne91 F.3d 990, 997 (9th Cir. 2007) (“The district court need not corsider

arguments raised for the first time in a reply brief.”).
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is undisputed thadebt was discharged in bankrupfyCardinali cites two cases to support th
proposition—n re TorresandMontgomery v. PNC Bank, N?A.He also relies ohis expert
Dean Binder’s repoi®® | begin withthe cass.
1. Cardinali’s legal authorities are factually distinguishable

In re Torresconcerns adversary proceediffigsd by two debtorsgainst Chase Barik.
The debtors, who had received discharges in their Chapter 7 bankruptcyalleged,that the
bank refused to update its disclosures to note the effect of the debtors’ diséfaiies.
debtors alleged that their credit reports “continued to show a current balamcetoWwhase”
and described the debt as “Account charged off/Past due 150 days” for one debtor and “(
Off as Bad Debt” for the othéP! Thecourt found that the debtors’ credit reports “contain[ec
no notation of the effect of [their] bankruptcy cases on [their] indebtedness to Ctta$he
debtors claimed thahe banks refusalto include that information violated the bankruptcy-
discharge injunction and the FCRA and amounted to defam@&fion.

The bank moved to dismiss afithe debtors’ claims. The bankruptcy court found thd

lacked subjeematter jurisdiction to consider the debtors’ FCRA and defamation claims, sq i

% ECF No. 140 at 20-21. Cardinali doesn't contend that the account wasn’t charged off |
nor does he contend that DFS didn’t report to Experian, month after month, that the acco

is

=

Charged
]

at it

by DFS
int’s

payment status was charged off. ECF No. 57 at { 28 (alleging why the charge-off notatians ar

inaccurate).

9 ECF No. 140 at 21 n.170 (citirig re Torres 367 B.R. 478 (Bankr. S.D.N.Y. 2007);
Montgomery v. PNC Bank, N,R012 WL 3670650 (N.D. Cal. 2012)).

%1d. at 11 n.79 & 80 (citing Binder’s Report, ECF No. 142-23 at 8, { 18).

991n re Torres 367 B.R. at 480.
100 |d

1011d. at 483.
102 ¢

1031d. at 480.
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dismissed themd®* As for thedebtors’ claims that the bank violated the discharge injunctier
court rejectedhe bank’s contention that its refusal to update previously supplied informatig
without more could never constitute an act to collect a déldite bankruptcy court noted that
other courts “had no difficulty recognizing that false or outdated reporting to [CRAS], even
without additional collectiomctivity, can constitute an act to extract payment of a debt in
violation of [11 U.S.C. $24(a)(2)]."1°° After analyzing several cases, the camfirmed “[i]t
is true,of course, that a bankruptcy discharge does not send a debt into the equivid&disof
‘memory hole.”% But,the court determineda credit report that continues to show a
discharged debt as ‘outstanding,’ ‘charged off,” or ‘past due’ is unquesiyanabcurate and
misleading, because end users will construe it to mean that the lender stid hbgityr to
enforce the debt personally against the debtor,” i.e., “that the debtor has not receicbdrgel,
that[the debtor]has reaffirmed the débotwithstanding the discharge, or that the debt has 4
declared nowlischargeable®’ So the bankruptcy court allowed the debtors to proceed on
claims that the bank’s refusal to act violated the discharge injunction.

At first blush,In re Torresappeas to favor Cardinali’s position, batcloser look abur
factsprovesit inapplicable. Most significantlyand unlike the credit reports for there Torres
debtorsthe evidence here shows that Expenas already regrting—before Cardinali’s
disputeletter—that hisdebt to DFS had been discharged in bankruptcy. The August 2015
states thathte “[s]tatus” for Cardinali’'s DFS accouist”[d]ischarged througfb]ankruptcy

Chapter 7[,]” the “[d]ate of status” fahat information is listed as “Apr 2012[,]” the month of

104|d. at 481-82.
19%1d. at 486.
1%1d. at 487.
1971d. at 487-88.
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his bankruptcy discharge, and the “[a]ccount [h]istory” states “[d]ebt included in&hapt
[bJankruptcy on Apr 30, 2012[,]” thexact date of his discharge ord& The reporalso list
the“[rJecent balance” as “$0 as of July 201%® Experian’s addition athe “your statement”
sectionto the second October 2015 repamiphasizeds reportingthat Cardinali’sdebt had
been discharged in his bankruptcy case in April 2842,

In re Torresexplains why this distinction matterqa] credit report entry that reflects a
past due account is treated differently by prospective creditors in evaluatiitgapications
than an entry that reflects a debt that has been discharged in banktpttitie essential
difference is that a discharged debt represents a historical fact, that thecpvesiporrower

filed bankruptcy in the past and was relieved from the obligation. Nothing is now due. A

due debt represents a delinquent but legally enforceable obligation that must be réstlved,

Because Cardinali’s credit report clearly and repeatedly stated that htse @ had been
discharged in his Chapter 7 bankruptcy case, his relianterenlorresis misplaced.
This reporting distinguishes Cardinali’s other authority, ttoMontgomery vPNC

Bank the consumetlaimed that PNC Bank’s reporting was inaccurate because the payms

history grid reflected that he “was at least 180 days overdue on his PNC loan from June 2

past

nt

009

through September 2010” but “no delinquencies should have been reported on the account after

198 ECF No. 142-4 at 11.
109 4.

110SeeECFNo. 142-6 at 18 (providing: “ACOUNT INCLUDED IN BK7 FILED 01/26/2012
AND DISCHARGED 4/30/2012DOCKET NO 12 10854-BAM IN THE DISTRICT FOR
NEVADA").

111 re Torres 367 B.R.at488.

112 Id
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June 2010, when his PNC debt was discharged through bankrdptcitie district court found
that this vas enough tsurvive dismissabecause PNC hadn'’t offered any auityosuggesting
that Montgomery’s position was “incorrect as a matter of law” and the court wgatedl at the|
dismissal stage to “accept all weleaded allegations as true asahstrue them in the ligihtost
favorable to the plaintiff 4

But Cardin#éi’'s case has proceeded to summary judgmeritedaces a greater itulen
thanthe consumedid in Montgomery Cardinali’s claim isalsoquite different fom that
consumer’'slaim. Here, it is undisputed that nothing was reporte®b®& accountor the
month of Cardinali’s bankruptcy discharge (April 2012) or any month thereaftiére so
gravamen oCardinali’s claim is that it'$naccurate to report delinquencies like charge aitisr
a bankruptcy petition is filed—as opposed tewette debt has bedormally discharged by the
bankruptcy courtwhichis what the consumer claimedMontgomery Cardinali’s authorities
don’t support his argument that the Octobet26redit reports are inaccurditecause Experian
reported chargeff notations in thédFS account’payment-history grid fothetwo months that
his bankruptcy case was pending before his liability for that debt was discharged.

2. Persuasive authoritiebave determinedn similar facts thatpost-
petition delinquency reporting isn’t inaccurate.

Many district courts in this cirduhave concluded, some as a matter of kaf it is

neithermisleading, inaccuratepnincompleteto report delinquent debts during the pendency

a bankruptcy case beforeotfe debts are discharg€d Thesecourts have explained that “the

113 Montgomery 2012 WL 3670650, at *2—3.
1141d. at *3.

115 Devincenzi v. Experian Info. Sols., INn2017 WL 86131, at *5—7 (N.D. Cal. Jan. 10, 2017
(collecting cases from N.D. Cal. concerning debts discharged in bankruptcies undersChay
and 13);Mensah v. Experian Info. Sols., In2017 WL 1246892, at *6 (N.D. Cal. Apr. 4, 201]
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legal status of a debbds not change until the debtor is discharged from bankrupttyther
courts have found théftlhe automatic stay does not render an otherwise accurate report o
delinquency inaccurate for the purposes of the FCRA For example, thdeldorin In re
O’Connellmoved for an order requiring his creditors amelCRAs “to report that there is ‘no
balance due’ on certain debts discharged in his chapi@ceéeding '8 In denying the motion
the bankruptcy court explainedafll that a bankruptcy discharge does, in ‘releasing’ a debtg
personal liability,] is tobar a creditor’s right to pursue sushpersonanmode of enforcing its
debt.”*!°® “But whata debtor cannot escape is his or her own past history of unpaid debt.
blemishes remain on a debtor’s credit record for a period of time, sometinoeg) a&s lten
years. 20 “Thus, a creditor’s derogatory remarks, to its credit bureaus, is not inteduvhat
it is reporting are simply thiactsof non-payment and prior delinquenciés”

| find these cases persuasive and adopt their reasoning. Folloginguilance, and
because Experian reported tlatrdinali’s debt to DFS had been discharged through Chapts
bankruptcy on April 30, 2012, and had a balance of #6tdrmine tha€ardinali hasot

demonstrated that Experian’s reporting charge-off notations in the payment-histioay g

(collecting samand other N.D. Cal. cases and two cases from this digtheta v. Bank of
Am, 2016 WL 1298109 (D. Nev. Mar. 31, 201Fplvorosa v. Allied Collection Serv., Inc.
2017 WL 29331 (D. Nev. Jan. 3, 2017)).

118 Devincenzi2017 WL 86131, at *6 (citing 11 U.S.C. § 13B8akeney v. Experian Info. Sol
Inc., 2016 WL 4270244, at *6 (N.D. Cal. Aug. 15, 2016)).

17 Mortimer v. Bank of Am., N.A2013 WL 1501452, at *10 (N.D. Cal. Apr. 10, 2013).

1181n re O’Connel| 2008 WL 5046496, at *1 (Bankr. D. Ariz. Oct. 20, 2008) (collecting
authorities).

1191d. (collecting authorities).
120 Id.

121 Id
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the pendency ofardinali'sbankuptcy case was inaccuratealsodetermine thaCardinalihas
notraised a triable issue of fact about the accuddidkis reporting.
3. Cardinali’'s expert’s opinion doesn’t alter thidetermination

Cardinalialso relieon the reporof his expet, Dean Binder, to establishatreporting
delinquencies during the pendency of a bankruptcyisasaccurate.Binder’s report takethe
form of a declarationand hiscurriculum vitae is attached as an exhibft.Cardinalipoints to
Binder'sopinion that “[a]ny negative or balance reporting on this unsecured debt after the
date of the Chapter 7 bankruptcy (1/26/2012) is inaccurate and inconsistent with the Ordgé
entered by the Bankruptcy Coutf?® Binder eylained in deposition that what he meant by
“Orders entered by the Bankruptcy Coutié(hadn’treviewedany ordersthat had been entere
in Cardinali’s bankruptcy cayas “the basic, general knowledge of an automatic stdy.”

Binder’s opinionis a legaconclusion. | don’t consider his opinion on tlEsuebecause
it is impermissilie for an experto “give an opinion as to [hid¢gal conclusioni.e., an opinion
on an ultimate issue of lawt?® It is alsoan incorrect legal conclusicaccording tanany district
courts in tlis circuit, including this onelt seemswrong to Binder, too, who confirmed in
depositionthat filing abankruptcy petition didn’t change the fact tRatrdinali’'sDFS account

“was a charge]off account.’26

122 ECF No. 142-23 at 4-19 (Binder’'s Report and CV).
123|d. at 8, 1 18.
124 ECF No. 149-2 at 58:02-23 (Binder’s Dep.

125 Nationwide Transport Finance v. Cass Info. Sys., B23 F.2d 1051, 1058 (9th Cir. 2008)
(emphasis omitted) (citingangarter v. Provident Life & Accident Ins. C873 F.3d 998, 1016
(9th Cir. 2004); Fed. R. Evid. 702)).

126 ECF No. 142 at 2:23-53:05.
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Evenif Binder’s opinionsimply “embracéd] an ultimate issue” and thugasn’t
“objectionable™?’ on this basis, the record doesiémonstrate that he htie knowledge, skill,
experience, training, or educationaier an opinionthat embracebankruptcylaw. Though
Binder professed in deposition to have “knowledge of” and “expertise with bankruptéyiig
isn’t a lawyer and his curriculum vitae speaks only to his experisitbécredit reporting and
scoring . . . .%2° There is no evidence abt Binder's educational history, but Binder declares
that “[b]ecuase of [his] work at Fair Issac and Equifax, [he’s]-wetsed on credit scoring,
scoring analysis[,] and the use of credit scoring and credit models in the findseiai¢es
industry.”3° Binder revealed in deposition that his knowledge about bankruptcg law i
extremely limited—he “[doesn’t] read court casééi—and hisexperience wittCRAs reporting
pre-discharge deficiencigs murky'3? andmisses the relevant time frark€ Binder appears to

base his conclusions on his personal opirfidresd unsupported speculatibfi. But because

127 Fed. R. Evid. 704(a).
122 ECF No. 149-2 at 23:24-24:01, 47:01-02, 78:16-21.

129 ECF No. 142-23 at 15-16¢cordECF No. 149-2 at 42:16-19 (objecting to question bec:
Binder “is not a lawyer”).

130ECF No. 142-23 at 7, 1 12.
131 ECF No. 149-2 at 22:8-11.

1321d. at 54:04-19 (Binder testified that Experian had a policy of reportingipcbarge
deficiencies but he’s “unfamiliar during [his] time with Equifax that Equifax hatl standard”
yet he can “confidently say it's not Equifax’s or TransUnion’s standard now to repdrt that
becausde’s “never seen it").

1331d. at 24:23-25:01, 78:16-21 (Binder testified that his opinions are based on his “expe
with bankruptcy[,]” how Equifax reported pre-discharge delinquencies when hedibeee in
the ‘90s, and his knowledge that CRAs daejtort those deficiencies “now”).

1341d. at 66:21-24, 42:01-05, 64:1%-(Binder repeatedly testified that he’s unfamiliar with
concept of pre-discharge delinquency reporting, so he’'d be confused by that reportingre I
a lender).

135 See, e.gid. at 64:07-10.
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what Binder offers on this issue is an impermissible legal conclusion, | docti tleaquestion
of whether his testimony on this topic should be excluded.
d. Experian’s reportingof multiple chargeoff notations

Cardinalitacks on the argumetitat Experian’s reportin@f charge-off notations in the
DFS acount’s payment-history gridr multiple monthgs materially misleading because thog
notations suggest thtte accounthad been charged off more than once, when in fact it had
been.3¢ To support this proposition, Cardinali reliesRinder’'sopinion that reporting
“multiple consecutive charge offs in the payment history field can be misleadingnf&uraer
and current or prospective creditof$” But Binder doesn’t explain the basis for his conclusi
i.e., why a potential creditor could be misled by these notations, making his opinion value
Bindertestified in deposition thdahe term charge off is well understood in the credit industry
mean that the lender has “written [the debt] off” as a “profitable [58ske also testifiedhat a
chargeoff is a onetime event thiacan’t occummultiple times and is the last thing tizain
happen to an account unless it is sold for collections or discharged in bankf3pBayt. Binder
never bridges the intellectual gap betwédsse weHunderstood facts and his conclusion that
potentialcreditorcould be misledby multiple charge-off notations in the payment-history gri
believe that a debt had beemarged ofinore than once-or more recently than it had been.
Bindertestified that he’s not aware of anyone being misled in thisamdythait would require

misreading the credit repoft® When Binder offerethis sameopinion inBarakat v. Equifax

136 ECF No. 140 at 21.

187 ECF No. 142-23 at 9, 1 21.

138 ECF No. 149-2 at 44:18-45:21.
1391d, at 46:15-25.

1491d. at 90:05-24.

24

15

not

on,

less.

to

J to




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

Info. Servs, LLCthe magistrate judgexcludedhis testimonyas speculativé* Though Binder
has since learned not expressly testify that he’s speculatifigas Experian points out?3he
doesn't offer any othdrasis forhis opinionhere

But | don’t reach the question of whether Binder’s testimony on this issue should b
excluded; rather, ¢donsider only whethat creates a triable issue of famtconclusively
establishes a material facCardinali points out that U.S. District Judgent Dawson recently
stated in another case that this evidence “seems to support” the theory that whatigéeoffs
are inaccuraté** But Judge Dawson, who was determining a motion for judgment on the
pleadings, expressly declined to “consider outside evidence at the risk of convertimgtithre
into one for summary judgmetft® Rather, he determined that, “[d]ue to a conflict between |
case law and the proffered evidencel,] it is as least plausible that the appexnarultiple
chargeoffs on a consumer report could sawa prospective creditor to dergygdit to the
consumer, so he allowed the plaintiff's claim to proceed past dismitésal.

The barfor Cadinali to obtain summarjudgment on this issue is far higher than

plausibility, and Binder’s testimony doesn’t cléhat bar because he doesn’t articulate the b

141 Barakat v. Equifax Info. Servs., LL2017 WL 3278202, at *5-6 (E.D. Mich. Aug. 2, 2017

142 ECF No. 149-2 at 64:11-14 (“Q. And that’s just speculation on your part that is possib
right? A.Idon’t know. |thought not saying I'm speculating ——"), 70:25-71:03 (“*Q. You
speculating that it's possible someone could have, right? A. Well;dn’t speculated that.
Again, my opinion is not speculating at all.”).

143ECF No. 149 at 11.

144 ECF No. 203-1 at 4. | grant Cardinali’'s motion to supplement his summary-judgment i
with this authority. ECF No. 203. | likewise grant Experian’s motion to supplement its
summaryjudgment motion with contrary authority. ECF No. 205 (providing U.S. District J
James Mahan'’s recent order granting Experian’s motion to disnmésimmetz v. American
Honda Finance, et 312019 WL 4415090 (D. Nev. Sept. 19, 2019)).

145 Harroff v. Experian Info. Servs., InR017 WL 4168729, at *3 (D. Nev. Sept. 3, 2019).
148 |d. at *4.
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for his conclusion. Binder’s testimoiayso doesn't raise a factual dispute becaussttbagest
inference that can be drawn franis that it'spossiblefor apotential creditor tde misledoy
this reporting—notas Cardinalhas the burden to shothatthis type of reportingan be
“expected] to adversely affect credit decisiol$. Becausdinder’s testimony doesn’t move th
needle on whether Experianm&portingof multiple chargeoff notations is inaccurat€ardinali
has failed to medtis burden orither sideof the summaryudgment analsis for this theory of
inaccuracy.
e. Postpetition delinquency reporting \8-avisindustry standards

Finally, Cardinali argues that Experian’s reportoighargeoff notations duringhe
months that his bankruptcy case was pendimgaterially misleading because it violates the
credit industry’s reporting standards—sibieally the Metro Zormat laid outin the 2015
CRRG Cardinali points to the part of this guithat tellsfurnishers to report cod®,” which
stands for “no payment history available this montbtall months between the filing of a
bankruptcy petition antheresolution of that bankruptcy ca¥&. It is undisputed that Experiar
reported “CO” for “charge offin the payment-history grid for February and March 2012.

Cardinaliargues that a CRA'’s failute follow industry guidelines is “aterially
misleadingwhere (1) the CRA adopts the standard, (2) the CRA deviated from the standa
[(3)] this ‘deviation might adversely affect credit decisions—in other words, iiéies would

have expected thdefendant CRA to report in compliance with the Metro 2 guideli€s.”

e

I

rd, and

147 See, e.g ECF No. 149-2 at 88:10-13 (Binder acknowledges in deposition that consecutive,

multiple chargeoff reporting “does not” negatively affect credit scoring.)

148 ECF No. 142-16 at 5 (FAQ 27(a): “How should an account be reported when all borroy
associated to the account have filed Bankruptcy Chapter 7, 11, or 127?”).

49 ECF No. 140 at 21-22 (brackets omitted) (quoNligsouRabban v. Capital One Bank
(USA), N.A.2016 WL 4508241, at *5 (S.D. Cal. June 6, 2016)).
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These elements are culled frddissouRabban v. Capital One Bank (USA), N.iA.which the
United States District Court for the Central District of California explathedurden for a
plaintiff who claims that hiscredit report is inaccurate becaule reporting deviated from Met
2’s guidelinest® TheNissouRabbancourtstated these elemeritsthe context of deciding an
FRCP12(b)(6) motion to dismisshe plaintiff's FCRA claims®! But, as the Wited States
District Courtfor the Northen District of Californianoted inConrad v. Experian Information
Solutions]nc., “many courts inifs] district have distinguished or disagreed wlissou
Rab[b]an,]” including finding that case, “at most . . . stands for the proposition foatiaher
[who] reports delinquent debts during the pendency of a bankruptcy should also report th
that a bankruptcy is pending so that creditors know that those delinquent debts may be
discharged in the futuré-** The Conradcourt expressed the approach that has been adopt
a majority of district courts in this circuiCardinali’s claim fails as a matter of law under this
majority approach because, agetermined abov&3all his Experiarissued credit reports statg
that his debt to DFS hdmken discharged through his Chapter 7 bankruptcy case on April 3(
2012, and list a $0 balance for that accddft.

Cardinali’s motioralso falters at the final element of tNessouRabbantestbecause his

completeanalysis ofhat elements conclusory. He argues merely that “[b]y continuing to

150 NissouRabban 2016 WL 4508241, at *5.
1511d. at *1.

152 Conrad v. Experian Info. Sols., In@017 WL 1739167, at *6 (N.D. Cal. May 4, 2017)
(collecting cases)rfternal quotation marks omitted) (quotiBgvincenzi2017 WL 86131, at *
6).

153 gpe sipra Discussion A(2)(c)(1), (2).

154 ECF Nos. 142-4 at 11 (August 2015 report), 142-6 at 9 (first October 2015 repot®) al 42
18 (second October 2015 report).
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report the post-petition charge-off notations, Experian deviated from the CRRGngport
guidelines, and its failure was likely to influerfogéure credit decisiomakers.*®® In a footnote
to this statement, Cardinali refers the reader back to § 20 of his statement of undispteeadl
factswhere he reiteratdbat Experian’s reporting didn’t conform to the CRRG, explains wh
the CRRG isstateghat Experian “takes part in developing’atyd clams that‘Experian’s
representatives have stated [in other cases]Experian follows [the CRRG] with respect to
reporting bankruptciest®® Cardinalirestatesn  20what the CRRG sayBxperian should hav
reported for February and March 2012, &aedcancludes by pointing out that “[u]nder the
CRRG, regardless of where the dispute originates, the [flurnisher must respiond.”
WhatCardinali doesn’t provide is any analysis or evidence to demonstrata why
potential creditor would have expected Experian to conform its reporting to Mettaraels.
Also missing fromCardinali’sseries of conclusions is any analysisvidencdo demonstrate
why Experian’s failure¢o conform its reporting to those standardsa be expected to adversely
affect credit decisiamevenwhen Experian reported that Cardinali’'s debt to DFS had been
discharged in his Chapter 7 bankruptcy case on April 30, 2012, and had a $0 b&lance.
Cardinalihasn’t discharged his burden to shibnat Experian’s reporting@f chargeoff notations

instead of Metro 2’'s nolata notationsvas patently incorrear misleading in such a way and {

155 ECF No. 140 at 22.
1581d. at 1212, 1 20.
1571d. at 12, 1 20.

158 Cardinali’s expertontributes nothing to this discussidikewise concluding that “Experian
reporting was inaccurate in that it did not comply with its own Consumer Datarindus
Association’s Metro 2 reporting standards (Credit Reporting Resource Guide/ QORIRG)
provides industry guidance for credit reporting and FCRA compliance.” ECF No. 142-23
19.
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such an extent that it can be expected to adversely affect credit decild®akso hasn't raised
genuine factual dispute abdbese issues.

The upshot of this order on the parties’ summadgment motions is &t Cardinali
hasn’t demonstrated that any information contained in the October 2015 reports is patent|
incorrector so misleading that itam be expected to adversely affect credit decisiblgsalso
hasn'’t raised a genuine factual dispute #ititer reportontains inaccurate informatidge’
These failures arfatal to Cardinali’s first clainalleging that Experian violated 8§ 1681e and
1681i of the FCRAand because hgeond claim seeks equitable relief for the same alleged
statutory violations, it fallsvith thefirst one | thereforedeny Cardinali’s motion for summary
judgment and grant Experian’s motion for the same relief on both claims.

B. Motions mooted bythe summaryjudgment ruling [ECF Nos. 141, 166, 183, 190-9

Because | find that Cardinali’s claims fail as a matter of law, | dsnyootis motion
for class certificatiotf® and Experian’s motion to supplement its response to that métidn.
did not reachiheissueof whether H&K qualifies as a crediepair organizatiom deciding
Experian’s summarjudgment motio, so | deny as moot Experian’s motion to supplertient
recordwith newly discovere@videnceaboutthatissue'®?

With no pending claims faelief, there isn’t a continuing reason for discovaryhis

case, sd deny as moot non-party H&K’s objection to Magistrate Judge Koppe’s order

159 For this reason, | need not—and do not—reach the other arguments in Experian’s sun
judgment briefs.

189ECF No. 141.
161 ECF No. 166.
162ECF No. 191.
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compelling it to produce documents responsive to Experian’s rééftesd is motion for leave
to file a replyin support of that objectiotP* For this same reasphalsodeny as moot
Experian’s motion for monetary sanctions against Cardinali’s attorneys fopthiportedly
abusive discovergracticest®® But | deny it without prejudice to Experian’s ability #urge
that requesin conjunction with a motion for attorney’s fees under LR 544,

C. Motions to seal or unseal judicial reords [ECF Nos. 144, 156, 188, 200]

Finally, | turn to the parties’ motions to redact and seal or unseal judiciatiscihat
they’ve provided with their summary-judgment and discovery-dispute bYiéfsThe public has
a ‘general right to inspect and copy public records and documents including judicial recor
documents.’®®® “Although the common law right of access is not absolute, ‘[courts] start v
strong presumption in favor of access to court record8.”A party seeking to seal judicial
records can overcome the strong presumption of access by providing ‘sufficiently cognpel
reasons’ that override the public policies favoring disclosti®"When ruling on a motion to
seal court records, the district court must balance the competing interests of ihamdikihe

party seeking to seal judicial record$?

163 ECF No. 183.
164 ECF No. 192.
185 ECF No. 190.

166 This without-prejudice deniashould not be construed as a ruling on the merits of any mg
for that relief.

167 ECF Nos. 144 (Cardinali), 156 (same), 188 (Experian), 200 (H&K).

1681 re Midland Nat. Life Ins. Co. Annuity Sales Practices Li6§6 F.3d 1115, 1119 (9th Cir.

2012) (quotingNixon v. Warner Commcns., Ind35 U.S. 589, 597 (1978)).

1691d. at 1119 (quotindroltz v. St. Farm Mut. Auto. Ins. G&31 F.3d 1122, 1135 (9th Cir.
2003)).

1701d. (quotingFoltz, 331 F.3d at 1135).
1711d. (citing Kamakana v. City & Cnty. of Honolyld47 F.3d 1172, 1179 (9th Cir. 2006)).
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“To seal the records, the district court must articulate a factual basis for eachlloognp
reason to seal[,] [which] must continue to exist to keep judicial records sé&ebtie Ninth

Circuit has, however, “‘carved out an exception to the presumption afsa¢ogudicial records
that is “expressly limited to’ judicial records ‘filed under seal when atih¢he nordispositivel
motion.””1"® “Under the exception, ‘the usual presumption of the public’s right is rebutted|
so “a particularized showing of ‘good cause’ under [FRCP] 26(c) is sufficient tazdbe
secrecy of sealed discovery documents attached to non-dispositive métfons.”

1. Cardinali’s Exhibits 1-3, 5-6, and 27

| have revieweexhibits 1-3, 5-6, and 2ii cameraand | conclude tha€ardinali has
shown compelling reasons to redact portionthese judicial records becausey contain
personal identifiers for individuals like birthdates, phone numbedressesSSNs, taxpayer
numbers, andredit and bankaccount numbersThesgudicial records consist @xcerpts of
Cardinali’'s bankruptcy petition, discharge order, dispute letter, credit repudtdeaosition
transcript ThoughCardinali has placed highancial history at issue in this litigation, balancir]
the public’s need to access information al@aitdinali’s financiahistory against his need to
maintain the confidentiality of higersonal information weighs in favor idacting these
judicial records. Cardinali correctly points out that these exhibits are alsotdohjedaction

under LR IC 6-1 and FRCP 5.2. Thus, | gr@atdinali’'smotion toredacthis exhibits 1-3, 56

and 27.

1721d. (citing Kamakana 447 F.3d at 117%oltz, 331 F.3d at 1136).
1731d. (quotingFoltz, 331 F.3d at 1135).

1741d. (quotingPhillips ex rel. Estates of Byrd v. Gen. Motors Cp887 F.3d 1206, 1213 (9th
Cir. 2002);Foltz, 331 F.3d at 1135, 1138).
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2. Cardinali’'s Exhibits 7-12, 14, 16-17, 19, and 46

| also haveeviewed exhibits 7-12, 14, 16-17, 19, anddéameraand | conclde that
the parties havehown compelling reasons $eal thesgudicial records These judicial records
consist of logs and reports that Experian generated about the maintenance ot ititeciedi
Cardinali. Mary Methvin declares thiese judicialecords contaienough codes and other
information about Experian’s system for matching consumer information that a competid
reverseengineer the rules governing that system, which Expspant millions of dollars and
manyyears to creat&’® These judicial records also consist of policy and procedural manug
and a spreadsheet of internal information about potential class members inghisMe#svin
explains thatheserecords are not publicly discloseslere costly to creatand contain enough
detail about Experian’s computer systems and software that a competitor cothidmge its
own advantage and identity thieves could use them to develop methods to circumvent EX
protectionst’® Finally, theseecords consist of the decltiom of Experian employee Kimberly
Cave, whdoreaks down the various computer systems that Experian maintains for storing
accessing consumer information and the what those sysegort about the matters at issue
here. Though Experian’s policies, priéces, and systems are at issue in this litigation, balan

the public’s need to accegsenerainformation abouthose matteragainstExperian’sneed to

maintain the confidentialityfahe details and specifics of those matters favors sealing these

judicial records. Thus, | grant Cardinali’'s motiorstalexhibits 7-12, 14, 16-17, 19, and 46

17SECF No. 147-1 at 4, 9 7-9.
1761d. at 5-6, Y 12—17.
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3. Cardinali’'s Exhibit 29

Cardlinal initially moved to seaxhibit 29"’ but later moved to unseialbecause
Experian, after its review, declined to designate any patreasfconfidential’® | construe
Cardinali’s motion to unsedhis exhibit as a motion to withdraw it from his motion to sgednt
him that reliefand direct the Clerk of Court to unseal ECF No. 143-20.

4. Cardinali’'s Exhibits 22, 25-26, and 30

| have reviewed exhibits 22, 25-26, andr8@amera, and | conclude that Cardirnsls
shown compelling reasons to redact parts of these judicial records. Thessd jedmids consis
of declarations, deposition testimony, and expert reports that inokrdenal identifiergor
Cardinali and non-party consumers and quote from Expsrimaterials that | have already
found compelling reasons exist to seal. Thus, | grant Cardinali’'s motion to redactseX8jbi
25-26, and 30.

5. Experian’s Exhibit N

Both parties filed redacted versions of Cardinali’'s expegport!’® Paragraph 22 of th
reportincludes a screen shot from one of Experian’s non-public procedure mawlrads.
Cardinalifiled this report, heedacted oly the screen shot from 22, not Binder’'s explanatog
sentence that proceedsandhesought leave to make this redactf8h.WhenExperian filed

this report, it edacted the entirety of R2nd didn’t seek leave to do so. Cardinali cries foul

"TECF No. 144 at 4 (the deposition transcript of Experian’s expert Marsha Courchane).
178 ECF No. 156.

1" ECF Nos. 142-23 (Cardinali), 146-3 at 178-184 (Experian). Cardinali also filed an
unredacted copy of this exhibit under seal. ECF No. 143-16.

180 ECF No. 143-16 at 9, 1 22.
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moves to unseal Experian’s exhibit. Experian responds that there isn’t anything to “unsea|

becausét didn't file an unredacted version of teghibit, and it complains that Cardinali’'s
attorneys are being abusi¥®. That this triflingdispute mushroomed into motion practice
reflects poorly on counsel for both sidesd unfortunatelyjs characteristic othis case
Cardinali’s redacted version of thisportprovidesthe public with access to the sentence tha
Experianredactedrom it, so Cardinali’s motion to unseal Experian’s version is denied.

6. Experian’s Exhibits A, B, and C

| have reviewedExperian’s exhibits A, B, and C in camera, and | conclude that non-
H&K has shown good cause exists to seal thuebeial recordsandto redact referencesbout
their contents from the parties’ discovetigpute briefs These judicial records consadt
agreements between H&K and Cardinali regardiisgegal representation for the matters at
issue in this case. These judicial records also consist of emails between H&Krardparty
vendor abouH&K’s marketing materials.These records are the subject aliscovery dispute
that has been mooted byedetermination that Cardinali’s claims fail as a matter of l&did
not reach the merits of the issue that these judicial records pertain to imgdoedsummary
judgment motins. Thus, | grant Experian’s and H&K’s motions to seal these judicial recof
and redact referen@bout their contentsdm the parties’ briefs

Conclusion

Cardinali hasiot demonstrated that any information in the October 2015 raports

patently incorrect or misleading in such a way and to such an extent that it can bedeixpect

adversely affect credit decisiankle ako hasot raised a triable issue of fact about the accu

8L ECF No. 156.
182 ECF No. 165.
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of the information in those report3hese failures are fatal to both of Cardinali’s claimgijtkss
Experian to summary judgment, and moots most of the other pending motions.

Accordingly,IT IS HEREBY ORDERED, ADJUDGED, and DECREED that Cardina|
motion for summary judgmefiECF No. 140] isDENIED andExperian’smotion for summary
judgmentECF No. 146] is GRANTED.

IT IS FURTHER ORDERED thaCardinali’'s motion to supplemehis summary
judgment motiorwith authority[ECF No. 203]and Experian’s motion to supplement its
summaryjudgment motiorwith authority[ECF No. 205]are GRANTED.

IT IS FURTHER ORDERED thatardinali’'s motion for class certification
[ECF No. 141]), Experian’s motion to supplement its respaiaseertificationfECF No. 166],
non-party H&K’s objection to Magistrate Judge Koppe’s document-production order
[ECF No. 183], Experian’s renewed motion for sanctigge€F No. 190], Experian’s motion to
supplement its summajydgment motion with authority and briefifigCF No. 191}, and
H&K’s motion to file a replysupporting its objectiofECF No. 192]are DENIED as mod.

IT IS FURTHER ORDERED thatardinali’'s motion to unseal judicial records
[ECF No. 1569 is GRANTED in part. TheClerk of Court is directed toNSEAL ECF No.
143-20. The motion iDENIED in all other respects.

IT IS FURTHER ORDERED thatardinali’s motion to redact and s¢&CF No. 144],
Experian’s motion to redact and sgaCF No. 188] and H&K’s motion to redact and seal
[ECF No. 200] are GRANTED. The Clerk ofCourt is directed to maintain the sealtbhese

judicial records.
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Finally, IT IS FURTHER ORDERED that the Clerk of Court is directed tTER

JUDGMENT in favor of Experian and against Cardinali and CLOSE THIS CASE.

U.S. District Judge)Jennifér A) Dors
September26, 201
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