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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
James L. Washington, Case No.: 2:16-cv-02112-JAD-NJK
Petitioner
V. Order Denying Petition for

Writ of Habeas Corpus
Brian Williams, et al.,
[ECF No. 9]
Respondents

Nevada State prisoner James L. Washington brings this petition for a writ of habea

corpus under 28 U.S.C. § 2254, claiming that hidipulefender rendered ineffective assistar

in negotiating his guilty plea for first-degreesan and possession of a firearm by an ex-félor).

Having considered the merits of his petition, the court concludes that Washington has nof
demonstrated a basis for habeas relief, so it denies the petition and a certificate of appea
and closes this case.

Procedural Background?

In October 2012, a grand jury returned madictment in Clark Gunty, Nevada, against
Washington on five counts: Count 1, carrying@ealed firearm or otheteadly weapon; Count
2, resisting public officer; Count 3, first-degraeson; and Counts 4 and 5, possession of fire
by ex-felon. A month later, Washington enteredidiyg plea to an amended indictment charg

him with one count of first-degree arson amet count of possession of firearm by ex-felon.

LECF No. 9.

2 This procedural background is derived frora &xhibits filed under ECF Nos. 16 and 17 an
this court’s own docket.
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Under the terms of his guilty plea agreem&ashington would receive a term of imprisonment

of 6-15 years for the arson and 28 months—6 years for the gun charge, with the two term:s
running concurrently. In April 2013, the state district court enteredgment of conviction

imposing that sentence. Washington did not appeal.

U7

Nearly a year later in March 2014, Washingioaved to withdraw his plea, and the state

district court construed the motion as a petifamwrit of habeas cqus. Appointed counsel

filed a supplemental petition. €rcourt conducted an evidentiary hearing in September 2015

and denied the petition. Washington appealed. In July 2016, the Nevada Court of Appedls

affirmed the lower court’s denial.

Washington then initiated this proceedirig.January 2017, he filed an amended peti
containing a single claim alleging that his pallefender provided ineffective assistance of
counsel in negotiating his guilty pléaThe respondents filed an answer to the amended pet
in August 2017% Washington did not file a reply.

Factual Background

Washington’s claims stem from his triadtmsel’s plea negotiations. Washington was
initially arrested in May 2012, several mongrsor to the grand jury proceedings and
indictment® As of June 2012, he was representedRbfael Nones, Esqg. of the Clark County
Public Defender’s Offic&. Nones could not attend Washington’s preliminary hearing on Ju
3ECF No. 9.

4 ECF No. 15.
® ECF No. 16-2 at 11-22.

®ECF No. 17 at 4.
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2012, due to a scheduling conflict, so he sexilsstitute attorney who advised Washington t¢
obtain a continuance.
A. The plea negotiations

Washington first spoke to Nones on June 13, Z0I2that conversation, Nones told
Washington that the district attorney had madenitial offer of 4-10 years, but it now had bg
replaced with an offer of 5-12 yeardNashington told Nones he would take the deal, but N
told him he was trying to get the original offer reinstafedlones later called Washington to t
him he was unsuccessful in that effort but Matshington should “hold off on taking the 5-12

because Nones was trying to get Washington a mental evaldation.

Several of Washingtos’court dates werentinued on the ground that he was going to

be evaluated? Nones advised Washington that, given thewas going to prison on a separj
case, Nones would prolong this case in hopes tealigtrict attorney wodl restore the offer of
4-10 years when he “got tired of having [the case] on his déskdnes assured Washington
that the district attorney wadikeep open the offer of 5-12 yedtsVashington was never
evaluated, and the district attorney’s offeertually rose to 10-25 years before the parties

finally agreed upon 6-15 yeals.

"ECF No. 9 at 4.
81d.

°1d.

01d.

d.

121d. at 3—4.
131d. at 4.

41d.

151d.
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B. Washington’s state-court habeas proceedings

At the state-court evidentiary hearing on Washington’s petition for writ of habeas ¢
Nones testified that as ofide 12, 2012, there was on offer of 1-10 years pending that had
conveyed to, and rejected by, Washington around Juné€ @ttthough the State had repeated
the offer on June 12, Nones did not have an oppiytto confer with Washington before the
State revoked the offer the next day and replaicetth a second offer of 5-12 years with a
stipulation to small-habituateatment in both this case and an unrelated second action that
Washington was facingf. Nones recounted that he informed Washington of the second off
and that they could attempt to get the origioféér back, but there were no guarantees they
would be able to do so and there was a risk the offers could get {¥okéer the preliminary

hearing was continued again on June 18th, a npwtgelistrict attorney assigned to the case

made a significantly less favorable off€rEventually Nones went back to the prior deputy
handling the case with whom he negotiated an agreement for 6-15%ears.

Nones further testified that, at every court daie explained to Washington that if they
did not enter into a negotiation at that time, the offer could change and there was a risk it
be worsé?! He also testified that he never guaraat&Vashington he would be able to get a
better deal or advised Washington that he should not accept any of the pl€d deals.
18 ECF No. 17 at 4-5.
171d. at 5-6, 10.
181d. at 6.
191d. at 8.
201d. at 9.
211d. at 11.
221d. at 11-12.
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Washington also testified. Except for@auple small details, Washington’s testimony
the hearing was consistent with the allegations in his pefitidte testified that the only reaso
he rejected the offer of 5-12 years was becalmees advised him the offer would not get wa
and there was a chance, with a mental evaluatiahNones could get the district attorney to
reinstate the initial offer of 4-10 yeads.

Michael Schwartzer, the deputy district ateyrassigned to Washington’s case, testifi
that he remembered re-extending an offer of 1-10 years that had been made by a prié? d
After making that offer, however, he talked to a detective working on the case and decide
change the offef® So, shortly after that, he obtained evidence making the State’s case str
and advised Nones that he was not gamre-extend the offer of 1-10 yea&fsStill, Nones
worked very hard to “get a negotiation lower than habitéfihit when negotiations did not
progress after multiple status checks, the State took the case to the gr&hdScinyartzer
testified that after grand jury proceedings, the case was resolved to “six years on the bott
the arson count with no habitual criminal ssrde, after Nones worked the agreement down
from 10-25 years®

The state district court found Washington'’s ineffective-assistance claim without me

and denied habeas relief:

231d. at 12-18.
241d. at 14-16.
251d. at 20.
261,

271d. at 21.
281d. at 22.
29d.

301d. at 23-24.
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Petitioner’s claims center on coursedlleged failings during plea
negotiations. In particular, Petitioner contends that he had the right
to effective assistance of co@hsluring plea negotiations, but

here, counsel was ineffective for failing to inform him of a plea
offer that the State emailed¢ounsel on June 12, 2012, or, in the
alternative, counsel was inefteve because he advised Petition

[sic] not to take a plea. Petitioner further alleges that he was
prejudiced by counsel’s failure to timely convey the State’s offer
because he would have accepted the initial plea offer which
included a recommendation of 12 to 120 months incarceration,
whereas the plea agreement to which he ultimately agreed included
a stipulated sentence of 72 to 180 months on Count 1 and 28 to 72
months on Count 2, with bottounts to run concurrently.

The Court agrees with Petitioner that he had the right to effective
assistance of counsel when deciding whether to accept or reject a
plea bargain.See Rubio v. Stat&24 Nev. 1032, 1039, 194 P.3d
1224, 1229 (2008Missouri v. Frye _ U.S. ;132 S. Ct. 1399,
1405-06 (2012). Nevertheless, f@eurt finds that Petitioner’s
argument in his Supplemental Petition is undermined by his
acknowledgment in the Motion Withdraw Guilty Plea that he

was, in fact, aware of the State’s initial offer. The Court also finds,
based on the testimony given during the September 9, 2015
evidentiary hearing, that Petitioner’s claim is without merit
because the State informed Mr. Nones [defense counsel] of the
original offer on or beforeuhe 6, 2012, and Mr. Nones promptly
conveyed the offer to Petitioner on June 6, 2012. So, while Mr.
Nones testified that he did nlehve an opportunity to re-convey

the offer following the Jun&2, 2012, email from Mr. Schwartzer,
Petitioner had at least a week to consider the offer before it was
revoked on June 13, 2012. As to caelissallegedly bad advice,

the Court will not second-guess coahwhere, as here, Mr. Nones
reasonably informed Petitioneln@ut the pros and the cons of
pleading guiltyLarson v. Statel04 Nev. 691, 694, 766 P.2d 261,
263 (1988)Watkins vState, 93 Nev. 100, 102,560 P.2d 921, 922
(1977). See also Prema Moore,562 U.S. 115, 126, 131 S. Ct.
733, 742 (2011) (“In the case of an early plea, neither the
prosecution nor the defense may know with much certainty what
course the case may take”). Thus, Petitioner fails to demonstrate
that Mr. Nones’ representatioasnounted to incompetence under
prevailing professional norms$See Harrington562 U.S. at 105,

131 S. Ct. at 7885trickland,466 U.S. at 687—-88, 694, 104 S. Ct.

at 2065, 2068.

Moreover, while Petitioner alleges that he was prejudiced by Mr.
Nones’ alleged failings because Wweuld have accepted the more-
favorable offers, his self-servinggaument is insufficient because it
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is conclusory and devoid specific factual allegationdHargrove,
100 Nev. at 502, 686 P.2d at 225. Rerimore, the Court finds

that Petitioner’s contention is belied by Mr. Nones’ credible
testimony that Petitioner was unwilljrio negotiate and accept the
State’s first three offers, dagpMr. Nones’ frank-and correct-
advice that the plea offer likelyould not improve. Relatedly, Mr.
Nones’ testimony is particularly edible because it is corroborated
by Mr. Schwartzer’s [prosecutor] testimony regarding the
numerous discussions the atteys had regarding negotiations

after Petitioner decided not to accept the State’s first three offers.
To the extent Petitioner testified otherwise, the Court finds that he
is not credible. As such, Petitioner fails to demonstrate, by a
preponderance of the evidence, that he was prejudiced by counsel’s
alleged failings.Molina, 120 Nev. at 192, 87 P.3d at 538 (holding
that petitioners must demonstrate how they were prejudiced by
alleged errors).

Thus, in summation the Court finds that Petitioner neither
established that he was denied reasonably effective assistance of
counsel nor that he was prejudiced by Mr. Nones’ alleged
deficiencies.See Strickland}66 U.S. at 686-87, 104 S. Ct. at
2063-64. Accordingly, Petitioner failed to surmo&ttickland’s

high bar. Padilla, 559 U.S. at 371, 130 S. Ct. at 1485.

On appeal, the Nevada Court of Appealsedan its decision that a defendant has a
constitutional right to effective assistance of counsel “when deciding whether to accept of
a plea bargair®® and cited tcStrickland®® as the governing standard to determine whether N
was ineffective’* The appellate court then recounted district court’s factual findings, found

them supported by the record, and affirmed:

Here, the district court conductad evidentiary hearing and made
the following factual findingsCounsel reasonably informed
Washington about the pros and cons of pleading guilty. The State
informed counsel of its original plea offer on or before June 6,
2012, and counsel promptly conveyed the State’s offer to

31ECF No. 17-6 at 8-9.
32ECF No. 17-13 at Xyioting Rubio v. Statd 94 P.3d 1224, 1229 (Nev. 2008)).
33 Strickland v. Washingto@66 U.S. 668 (1984).
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Washington on June 6, 2012. Washington was unwilling to
negotiate with the State despteunsel’s warning that future

offers were less likely to blavorable. The State extended the
same offer in a follow-up email sent on June 12, 2012. Counsel
did not have a chance to re-convey the offer before it was revoked
on June 13, 2012, but by then Washington had at least a week to
consider it. Washington refused the State’s first three offers
despite counsel’s frank and corradivice that the plea offers were
not likely to improve. The district court also found Washington’s
claim that counsel failed to @vide adequate advice during the
plea negotiations was self-serving, conclusory, and devoid of
specific factual allegations.

The district court’s factual findirsgare supported by the record and

are not clearly wrong. We concluttes district court did not err in

rejecting Washington'’s ineffective-assistance-of-counsel claims

and denying his habeas petitioBee Means v. State20 Nev.

1001, 1012, 103 P.3d 25, 33 (2004) (petiér bears the burden of

proving ineffective assistance of counsgl).
This federal habeas proceeding follows.

Standard of Review for Federal Habeas Petitions
This petition is governed by the Antiterrorism and Effective Death Penalty Act

(AEDPA), codified at 28 U.S.C. § 2254(d). UmdReEDPA, if a state cart has adjudicated a
habeas corpus claim on its mgra federal district court mpaonly grant habeas relief with
respect to that claim if the state court’s adjutiora“resulted in a decision that was contrary t
or involved an unreasonable application of, cleadtablished Federal law, as determined by
Supreme Court of the United Stdtes “resulted in a decision #t was based on an unreason:

determination of the facts in light of thei@@nce presented in the State court proceedihg\”

state court acts contrary to clearly established federal law if it applies a rule contradicting

351d. at 3.
3628 U.S.C. § 2254(d).
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relevant holdings or reaches a different ¢dosion on materially indistinguishable facdtsAnd a
state court unreasonably applasarly established federal law if it engages in an objectively
unreasonable application of the correct goirgy legal rule to the facts at hafftiThe
“objectively unreasonable” standard is difficult to sati&fyeven ‘clear error’ will not
suffice.”®

Habeas relief may only be granted if “there is no possibility [that] fairminded jurists
could disagree that the state court’s decision conflicts with [the Supreme Court’s] prectde
As “a condition for obtaining habeas relief,” aipeher must show that the state-court decisi
“was so lacking in justification that theneas an error well understood and comprehended in
existing law beyond any possibility of fairminded disagreem&nt[S]o long as ‘fairminded
jurists could disagree’ on the correctness efdtate court’s decision,” habeas relief under
Section 2254(d) is precludéd. AEDPA “thus imposes a ‘highldeferential standard for

evaluating state-court rulings,’ . . . and ‘dematigg they be given the benefit of the douljt.”

37 Price v. Vincent538 U.S. 634, 640 (2003).
38 White v. Woodall134 S. Ct. 1697, 1705-07 (2014).
39 Metrish v. Lancaster569 U.S. 351, 357-58 (2013).

40Wood v. McDonald135 S. Ct. 1372, 1376 (2015) (per curiam) (citation omittesh;also
Schriro v. Landrigan550 U.S. 465, 473 (2007) (“The question . . . is not whether a federal
believes the state court’s determination was incorrect but whether that determination was
unreasonable—a substantially higher threshold.”).

41 Harrington v. Richter562 U.S. 86, 102 (2011).

421d. at 103.

431d. at 101.

44 Renico v. Lett559 U.S. 766, 773 (2010) (citations omitted).
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If a federal district court finds thatelstate court committed an error under 8 2254, th
district court must then review the claim de névdlhe petitioner bears the burden of provin
by a preponderance of the evidence that he is entitled to habea® talie$tate-court factual
findings are presumed correct unledsutéed by clear and convincing eviderfée.

Evaluating Washington’'s Habeas Claims

The right to counsel embodied in the Sixth Amendment provides “the right to the
effective assistance of counsét.”In the hallmark case @trickland v. Washingtoithe United
States Supreme Court held that an ineffectssgstance claim requires atitiener to show that:
(1) his counsel’s representation fell below an objective standard of reasonableness undel
prevailing professional norms in light of all of the circumstances of the particulat®case{2)
it is reasonably probable that, but for counsel’s errors, the result of the proceeding would
been different® The High Court extendeS8tricklands two-part to test to plea proceedings in
Hill v. Lockhart holding that a petitioner claiming ineffidve assistance surrounding a guilty
plea must show (1) that counsel’s advice fell lnedm objective standard of reasonableness :
(2) a “reasonable probability” that, but for counserrors, the petitioner would not have pled

guilty and would have insisted on going to tAalWashington claims that Nones’s plea-relatg

45 Frantz v. Hazey533 F.3d 724, 735 (9th Cir. 2008) (en banc) (“[l]t is now clear both that
may not grant habeas relief simply because &51@1)(1) error and that, if there is such errg
we must decide the habeas petition by cargidy de novo the constitutional issues raised.”).

46 Cullen v. Pinholster563 U.S. 170, 181 (2011).
4728 U.S.C. § 2254(e)(1).

48 Strickland 466 U.S. at 686 (quotingcMann v. Richardsqr897 U.S. 759, 771 n.14 (1970)).

49 Strickland 466 U.S. at 690.
01d. at 694.

SIHill v. Lockhart 474 U.S. 52, 58-59 (1985) (holding that the two-B#itklandtest applies
to challenges to guilty pleas basedtloa ineffective assistance of counsel).
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activities were ineffective in two ways: (1) bgt conveying the initial offer to Washington
before the district attorney revoked it; and§®)advising him to not accept the offer of a 5-1
year sentence.

A. Failure to convey the initial offer

N

Washington has not shown that he is entitled to habeas relief based on Nones’s fajlure to

convey the initial offer to him before the prosesuevoked it. The Supreme Court recognizé
in Missouri v. Fryethat “as a general rule, defense calis the duty to communicate forma
offers from the prosecution to accept a plea ongeand conditions that may be favorable to
accused.” “To show prejudice from ineffective assiste of counsel where a plea offer has
lapsed or been rejected because of cotmdeficient performance,” the petitioner must
“demonstrate a reasonable probability [he] wchade accepted the earlier plea offer had [he
been afforded effective assiate of counsel” and that “tipbea would have been entered
without the prosecution canceling it or the tgalrt refusing to accept it, if they had the
authority to exercise that discretion under state [Zw.”

The Nevada courts found that courdiell notify of Washington of the offer before it wa
revoked, but that Washington rejected it. Thép excused Nones'’s failure to communicate
renewed offer of June 12 because he did ne¢ lam opportunity to confer with Washington
before it was revoked the following day.

Reviewed under § 2254(d)(1), the state courtjs@idation of this claim did not “result]
in a decision that was contray, or involve[] an unreasonable digption of, clearly establishe

Federal law, as determined by the Supreme Giulte United States.The state court applied

52 Missouri v. Frye 566 U.S. 134, 145 (2012).
53 Frye, 566 U.S. at 147.
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the correct federal law standards, and bec#adsand that counsel had communicated the ini

tial

offer to Washington, its conclusion that counse$wat ineffective was a reasonable application

of those standards. The court’s conclusion that counsel was not ineffective in failing to c(
Washington regarding the June 12 offer was edagonable given that the offer was revoked
a day later without prior notic¥.

Nor did, the state court’s adjudication of thiaim “result[] in a decision that was base
on an unreasonable determination of the facts Imt bfjthe evidence presented in the State ¢
proceeding.” Its finding that Washington had been informed of the offer prior to June 13tf
fatal to his claim. In essence, the state court found, after reviewing the pleadings and heg
testimony from Nones, Washingtand Schwartzer, that Nones'ssien of the relevant event
was more credible than Washington’s version. Ef’/d@rwere to doubt the state court’s finding
of fact, this court does not see anything ingtege court record that shows the findings to be
objectively unreasonabhé.

Even if Nones did fail to timely convey thatial offer to Washingan, this court is not
convinced that Washington can establish prejudice undémryteestandard. The record does 1
contain facts indicative of a reasonable probability the plea would have been entered befq
prosecution modified the offer and that the end result of the criminal process would have
more favorable by reason of a plea tosség charge or a sentence of less prison ¥me.Frye,

the Court found that the defendant had shownhbatould have accepted to the lapsed plea

54 See Frye566 U.S. at 145 (noting that exceptionsute requiring counsel to communicate
favorable offers “need not be explored héoe the offer was a formal one with a fixed
expiration date”).

%5 See Miller-El v. Cockre]l537 U.S. 322, 340 (2003).
%6 See Frye566 U.S. at 147.
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offer but remanded the case for the state court to determine the “state law questions” of
the prosecutor was required to adhere to the initial offer and whether the trial court was r¢
to accept the plea agreeméhtin doing so, the Court explaéd the considerations that
undermine a prejudice finding:

If, as the Missouri court statéetre, the prosecutor could have

canceled the plea agreement, and if Frye fails to show a reasonable

probability the prosecutor would have adhered to the agreement,

there is ndstricklandprejudice. Likewise, ithe trial court could

have refused to accept the plea agreement, and if Frye fails to show

a reasonable probability the trial court would have accepted the

plea, there is n&tricklandprejudice®®

There is no evidence in this record tha thitial offer was made before June 6, 2012,

and it is not disputed that the offer was také#ritee table on June 13. Schwtzer testified that
he retracted the offer because the detective hiacted “considered this defendant to be quit
bit of a problem and his criminal history being quite a bit of a probizarid “thought
[Washington] was up to additional criminal behavior while in custody as Well’light of the
brief life span of the offer and Schwartzer’s testimony, it is unlikely that an agreement on

offer would have been finalized and a plea would have been entered before Schwartzer g

the offer8!

°7|d. at 151.

8.

®9ECF No. 17 at 20.
0.

61 Cf. id. (“In this case, given Frye’s new offense for driving without a license on Decembe
2007, there is reason to doubt that the prosecutamrdihave adhered to the agreement or th
the trial court would have accepted it at the January 4, 2008, hearing, unless they were r¢
by state law to do so.”).
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B. Advice not to accept the 5-12 year offer

As a second theory, Washington claims thatrsel was ineffective by advising him to

not accept the offer of 5-12 yeais. Lafler v. Coopef®? the U.S. Supreme Court held that the

defendant had establish&ttricklandprejudice where counsel’s defésit advice to not accept a
plea offer resulted in a conviction after a faial and a sentence longer than the defendant
would have received under the plea offeThe Court suggested that whether counsel’'s
performance fell below th&tricklandstandard could depend on wihet his advice was based
a misunderstanding of the law or an inaccupailiction about the outcome of the c&s&he
Court did not resolve the question, howevegduse the parties had agreed there was no
question of deficient performance, only prejudiee.

In deciding this aspect of Washington’sigiathe state court concluded that he failed
establish either deficient performance bgrés or prejudice in relation to advice counsel
provided during plea negotiations. It gave more credence to Nones’s testimony, which to
extent was corroborated by Schartzer’s testiynthan it gave to Washington'’s testimony ang
allegations. The state couxrncluded that Washington failéd show that Nones’s advice

amounted to incompetence under “prevailing psienal norms” and that, but for that advice

there is a reasonable probability Washington would have accepted a more favorable offef.

This court must defer to the state casidecision under 8§ 2254(d). The record suppo
finding that Nones aggressively negotiated on Washington’s behalf. The net result was th

Washington was convicted on only two of fieeunts and avoided imposition of a habitual-

62 Lafler v. Cooper566 U.S. 156 (2012).
63 Lafler, 566 U.S. at 164.

641d. at 174.
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criminal adjudication. Absent from the recasdconvincing evidence that Nones gave
Washington glaringly erroneous advice of the type presdraflar.®® Plus, Nones cannot be
faulted for not anticipating that the State’secasuld grow stronger and the prosecutor woul
take a harder lin&’ The state court’s denial of Washingts bad-advice claim thus was not ‘s
lacking in justification that there was ama well understood and comprehended in existing
beyond any possibility for fairminded disagreemé#t.”
No Certificate of Appealability

Because this is a final order adverse to the petitioner, Rule 11 of the Rules Goverr
Section 2254 Cases requitbss court to determine whethecartificate of appealability (COA)
should issue. To obtain a certificate of appbaity, a petitioner must make “a substantial
showing of a denial of a constitutional rigftby showing that “reasonable jurists would find
the district court’'s assessment of the constitutional claim debatable or wFofig.imeet this
threshold inquiry, the petitioner must demonstraée the issues are debatable among jurists
reason, a court could resolve the issues differemtlihat the questions are adequate to dese
encouragement to proceédFor procedural rulings, a COA will issue only if reasonable juri

could debate (1) whether the petition states a valid claim for the denial of a constitutional

% See Lafler566 U.S. at 161 (“[A]llegedly [Lafler’s] attorney convinced him that the
prosecution would be unable to establish his intent to murder [his victim] because she ha
shot below the waist.”).

7 See Premo v. Moor&62 U.S. 115, 124-25 (2011) (noting that the vagaries of plea bargz
“make strict adherence” to the latitude Sieicklandstandard requires “all the more essential
when reviewing the choices an attorney made at the plea bargain stage”).

®8 Harrington, 562 U.S. at 103.

69 28 USC § 2253(c)(28lack v. McDaniel529 U.S. 473, 483-84 (2000).
0 Slack 529 U.S. at 484.
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and (2) whether the court’s procedural ruling was corfe@ased on this record and the natu
of my merits disposition, the court finds thatitioner cannot satisfy these standards and
declines to issue a certificate of appealability.
Conclusion
Accordingly, IT IS HEREBY ORDERED that Washington’s amended petition for ha

relief[ECF No. 9] is DENIED. The Clerk of Court is directed to ENTER JUDGMENT

beas

accordingly and CLOSE THIS CASE.
IT IS FURTHER ORDERED tha certificate of appealability is denied
Dated: June 18, 2019
U.S. Distric Judge/Jenniféy Al D Dorsey
2d.
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