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rica, N.A. v. Twilight Homeowners Association et al D

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

BANK OF AMERICA, N.A., )
)

Plaintiff, ) Case No.: 2:16v-02208-GMNPAL
VS. )

) ORDER

TWILIGHT HOMEOWNERS )
ASSOCIATION et al, )
)
Defendants. )
)

Pending before the Court is the Motion for Summary Judgment, (ECF No. 47), file
Bank of America, N.A. (“Plaintiff”’). Defendant Twilight Homeowners Association (“HOA”
filed a Response, (ECF No. 65), and Plaintiff filedepR, (ECF No. 69).

Also pending before the Court is HOA’s Motion for Summary Judgment, (ECBI)No,
Plaintiff filed a Respons¢=CF No0.64), and HOA filed a Reply, (ECF No. 68).

Also pending before the Court is Plaintiff’'s Motion to Amend Default Judgment Ag
Defendant Dalyroperty ManagemeiitDaly”), (ECF No. 74).

For the reasons discussed below, Plaintiff’'s Motion for Summary Judgni2BNEED ,
HOA'’s Motion for Summary Judgmers GRANTED, and Plaintiff’'s Motion to Amend
Default Judgment Against Daly BENIED.

l. BACKGROUND

This case arises from the non-judicial foreclosure on real property located at 5971
Crumbling Ridge Street, Henderson, Nevada 89011 (the “Prope®¢ggDeed of Trust, Ex. A
to Pl.’s Mot. Summ. J. 1SJ), ECF No. 47-1). On April 23, 2009, Thomas Townsend ang

Barbara Townsend (collectiwetBorrowers”) purchased the Property by way of a loan in th
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amount of $170,291.00 secured by a deed of trust (“DOIR). (The loan and the DOT were
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insuredby theDepartment of Housing and Urban DevelopmehtidD”) via its Single Family
Mortgage Insurance progm(“HUD’s mortgage insurance program”seeTurnerDecl., Ex. B
to Pl’s MSJ, ECF No. 47-2). Plaintiff gained beneficial interegheDOT through an
assignment recorded on November 10, 2@@é&eAssignment, Ex. C to PE'MSJ, ECF No.
47-3).

Upon Borrowers’ failure to stay current on their payment obligations, Homeowner
Association Services, Inc. (*HAS”), on behalf of HOA, initiated foreclosure proceedings K
recording a notice of delinquent assessment Ie@elotice of Delinquent Assessment Lien,
Ex. D to Pl.’s MSJ, ECF No. 47-4). The notice of delinquent assessment explicitly states
boldfacetype: “*Includes Nuisance Abatement charge in the amount of $200.@0)." (The
HOA sulsequently recordetivo notices of default and election tells(March 2012 Notice of
Default, Ex. E to PIs MSJ ECF No0.47-5); (November 2012 Notice of Default, Ex. F to PI.’
MSJ, ECF No.47-6).

On April 12, 2012, the law firm Miles, &ier, Bergstrom & Winters LLPNliles
Bauef), on behalf of Plainff, obtained a ledger from HOA, through its trustee HAS,
identifying the amount owed as $2,518.Al’'¢ Mot. Summ. J. (“MSJ") 4.6-9, ECF No. 47)
(SeeStatement of Account, Ex. 1 to Miles Aff., ECF No. 47-8). Based on the ledger, Plai
calculatedvhat it determined to be the lien amount, “the sum of nine months of common
assessments,” and delivered a check to HAS for $243%e@@Ténder Letter, Ex. 2 to Miles
Aff., ECF No. 47-8); (Confirmation of Receipt, Ex. 3 to Mile#., ECF No0.47-8).

Notwithstanding the alleged tender, HAS proceeded with the foreclosure by recor¢
notice of foreclosure sale and subsequently foreclosing on the PrdSestiotice of
Trustee’s Sale, Ex. G to Pl.’s MSJ, ECF M@.7). On August 28, 2014, RBBE Real Estate
Investments LLC (“RBBE”) recorded a foreclosure deed stating it purchased the Propert

$17,000.00. (Foreclosure Deed, Ex. | to Pl.’'s MSJ, ECHN®). RBBE subsequently
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quitclaimed the Property to Defendant Daly on October 2, 2014. (Quitclaim Deed, Ex. K
Pl'’s MSJ,ECF No.47-11).

Plaintiff filed the instant Complaint on September 20, 2016, asserting the following
causes of action arising from the foreclosure and subsequent sale of the Property: (1) qy
against Daly, RBBE, HOA, and HAS; (2) breach of NRS 116.1113 against HOA and HA
(3) wrongful foreclosure against HOA and HAS; and (4) injunctive relief agamlgt (See
Compl. 1 34-94).

On November 14, 2018, the Honorahlelge Peggy.eenentered a Report and
RecommendatioECF No. 66), stéing thatdefault judgment should be entered against D3
Additionally, Judge Leen entered a Report and Recommendation, (ECF No. 67), stating
default judgment should be entered against HAS. No objections were filed. Accardimgly
Decanbea 10, 2018, the Court adopted Judgeris recommendations (B Nos. 71, 72), and
entered default judgment against Daly and HESF No.73).

. LEGAL STANDARD

The Federal Rules of Civil Procedure provide for summary adjudication when the
pleadings, depositionsnawers to interrogatories, and admissions on file, together with the
affidavits, if any, show that “there is no genuine dispute as to atgiat fact and the movant
Is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Matacial drefliose that
may affect the outcome of the caSee Anderson v. Liberty Lobby, Ing77 U.S. 242, 248
(1986). A dispute as to a material fact is genuine if there is sufficient evidence for a reas
jury to return a verdict for the nonmovingnty. Seeid. “Summary judgment is inappropriate
reasonable jurors, drawing all inferences in favor of the nonmoving party, could return a

in the nonmaing party’sfavor.” Diaz v. Eagle Produce Ltd. P’ship21 F.3d 1201, 1207 (9th

1 As RBBE has not appeared in this actiétaintiff has moved for clerk’s entry default, (ECF No22), which
the clerk of court subsequently entered, (ECF No. 23).
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Cir. 2008) (citingUnited States v. Shumway99 F.3d 1093, 1103-04 (9th Cir. 1999)). A
principal purpose of summary judgment is “to isolate and dispose of factually unsupporte
claims.” Celotex Corp. v. Catretd77 U.S. 317, 32324 (1986).

In determining summary judgment, a court applies a burden-shifting analysis. “W
the @rty moving for summary judgment would bear the burden of proof atitrialist cone
forward withevidence with would entitle it to a directed verdict if the evidence went
uncontroverted at trial. In such a case, the moving party has the initial burden of establi
the absence of a genuine issue of fact on each issue materi@ia®.it<C.A.R. Transp.
Brokerage Co. v. Darden Rests., 213 F.3d 474, 480 (9th Cir. 2000) (citatiomsitbed). In
contrast, when the nonmoving party bears the burden of proving the claim or defense, th
moving party can meet its burden in two ways: (1) by presenting evidence to negate an
essential element of the nonmoving party’s case; or (2) by demonstratitigetinanmoving
party failed to make a showing sufficient to establish an element essential to that party’s
on which that party will bear the burden of proof at tissdeCelotex Corp.477 U.S. at 323—
24. If the moving party fails to meet its initial burden, summary judgment must be denies
the court need not consider the nonmoving party’s evidSemAdickes v. S.H. &8s & Co,
398 US. 144159-60 (1970).

If the moving party satisfies its initial burden, the burden then shifts to the opposing

party to establish that a genuine issue of material fact eRes¢sMatsushita Elec. Indus. Co.
Zernith Radio Corp, 475 U.S. 574, 586 (1986). To establish the existence of a factual dis
the opposing party need not establish a material issue of fact conclusively in its favor. It
sufficient that the clained factual dispute be shown to require a jury or judge to resolve th
parties’ differing versions of the truth at trial"W. Elec. Serv., Inc. v. Pac. Elec. Contractot
Ass’n 809 F.2d 626, 631 (9th Cir. 1987). In other words, the nonmoviryg garnotavoid

summary judgment by relying solely on conclusory allegations that are unsuppoféetiual
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data.See Taylor v. Lis880 F.2d 1040, 1045 (9th Cir. 1989). Instead, the opposnustgo
beyond the assertions and allegations of the pleadings and set forth specific facts by prg
conpetent evidence that shows a genuine issue for$emCelotex Corp 477 U.S. at 324.
At summary judgment, a court’s function is not to weigh the evidence and determine the
but to determine whether there is a genuine issue for$eal Andersqrt77 U.S. at 249. En
evidence of the nonmovant is “to be believed, and all justifiable inferences are to be dra
his favor.”Id. at 255. But if the evidence of the nonmoving party is merely colorable or ig
significantly probative, summary jgdhent may bemnted.See idat 249-50.
II. DISCUSSION

Plaintiff moves for summary judgment on dsims against HOA asserting that the
DOT survived because the foreclosure was conducted pursuant to a facially unconstituti
statute (Pl’'s MSJ at 6-12ECF No0.47). Plaintiff also asserts that summary judgment is
warranted because Plaintiff properly tendered the superpriority portion of HOA's lien prig

the Property’s foreclosure saléd.(at 13416). Plaintiff further asserts that the sale shddd

ducin

truth

VN in

not

pnal

rto

set asie based on equitable groundkl. @t 16—21). Lastly, Plaintiff argues that the Supremacy

Clause preempts NRS Chapter 116. &t 25-28).

HOA moves for summary judgment on Plaintiff’'s quiet tidkaim arguing that the Mileg
Bauer check for $23.00 was insufficient to discharge the superprioigy becaus¢he amount
failed to include nuisance abatement char¢®A’s MSJ atl1-14, ECF No. 51). HOA also
moves for summary judgment on Plafhts claims for breach of NRS 116.1113 and wrongfy
foreclosure arguingnter alia, that HOAconplied with the notice and recding requirements

of NRS Chapter 116, that it did not violate the CC&Riortgagee protection clause, and thg

Pageb of 14

1t it




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

did not have a duty to identify the amount of super-priority lien in the recorded notiiced. (
16-22). The Court will address the parties’ arguments in’turn.
A. Constitutionality of Chapter NRS 116

Plaintiff argues that the Ninth Circuit’'s decisionBourne Valey, renders NRS Chapte
116 void as a violation of due process, thus invalidating the Property’s 2014 foreclosure
under that statutorgcheme (Pl.’'sMSJ6:3-13:2). IrBourne Valleythe Ninth Circuit held
that NRS 116.3116’s notice provisions violated lenders’ due process rights beeasdeetine
“shifted the burden of ensuring adequate notice from the foraglbsimeownetsassociation
to a mortgage lenderBourne Valley832 F.3cat 1159. The Ninth Circuit, interpreting
Nevada law, declined to embrace the appellant’s argument that NRS 107.090, readSinto
116.31168(1), mandates that HOASs provide notice to lenders even absent a leiquest.
Accordingly, the absence of mandatory notice provisions rendered the statutory scheme
unconstitutionalld. at 1158-60.

Bourne Vallels construction of Nevada law is “only binding in the absence of any
subsequent indication from the [Nevada] courts that [the Ninth Circuit’s] interpretation wg

incorrect.”Owen v. United State$13 F.2d 1461, 1464 (9th Cir. 1983). “[W]here the

=

sale

NR

facial

NS

reasoning or theory of . . . prior circuit authority is clearly irreconcilable with the reasoninjg or

theory of intervening higher authority, [a court] should consider itself bound by the later
controlling authority . . .”.Miller v. Gammie 335 F.3d 89, 892—-93 (9th Cir. 2003). “[A]
[s]tate’s highest court is the final judicial arbiter of the meaning of state statbtss'V.
California Bd. of Prison Term&161 F.3d 1123, 1129 (9th Cir. 2006) (citi@grley v. Rhoden
421 U.S. 200, 208 (1975%ee 450 Knapp v. Cardwell667 F.2d 1253, 1260 (9th Cir. 1982)

2In each of the partiesespective filing, arguments regardiniiet title,bread of NRS116.1113, and
wrongful foreclosure are oftqresentedogether.Indeed, thédriefs rarely identify wich particularcause of
actionis being addressed.
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(“State courts have the final authority to interpret, and, where they see fit, to reinterpret t
states’ legislation.”).

In SFR Invs. Pool 1, LLC v. Bank of New York Meltbe Nevada Supreme Court
expressly declined to folloBourne Valleyand held that NRS 107.090 is incorporated into
NRS 116.31168, thus requiring that HOAs “provide foreclosure notices to all holders of

subordinate interests, even when such persons or entities did not request notice.” 422 P|.

1248, 1253 (Nev. 2018) (en banc). As this Court previously explained, the Nevada Supt
Court’s holding is clearly irreconcilable with the Ninth Circuit’s finding of unconstitutional
because the Ninth Circysremised its conclusion on NRS Chapter 116’s lack of mandator,
notice provisionsChristiana Tr. v. SFR Invs. Pool 1, LL.8o. 2:16ev-00684-GMNCWH,
2018 WL 6603643, at *3 (D. Nev. Dec. 17, 2018). Because the Nevada Supreme Court
since interpreted NRS Chapter 116 as mandating notice, the rationale underlBogrite
Valleydecision no longer finds support under Nevada #®e Rodriguez v. AT&T Mobility
Servs. LLC728 F.3d 975, 979 (9th Cir. 2013) (recognizing that cases are “clearly
irreconcilable” where the “relevant court of last resort . . . undercut[s] the theory or reaso
underlying the prior circuit precedent.9ee, e.gToghill v. Clarke 877 F.3d 547, 556—60 (4tt
Cir. 2017).

In sum, Bourne Valleis holding that NRS Chapter 116 is facially unconstitutional is
clearly irreconcilable with the Nevada Supreme Court’s subsequent pronounc8seaise
the Nevada Supreme Court has final say on the meaning of Nevada sBautes, Valeyis
no longer controlling authority with respect to NRS 116.3116’s notice provisions and,
consequently, its finding of facial unconstitutionality. Accordingly, to the extent Plaintiff,
instant Motion, seeks to prevail based upamirne Valleythe Court rejects this theory.

I
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B. Tender of the Superpriority Portion of HOA'’s Lien

Under NRS 116.3116, the holder of a first deed of trust may pay off the superpriotii

portion of an HOA lien to prevent the foreclosure sale from extinguishing the deed db¢r

SFR Invs. Pool 1 v. U.S. Barg34 P.3d 408, 414 (Nev. 2014). “[A] first deed of trust holde

unconditional tender of the superpriority amount due results in the buyer at foreclosure t
the property subject to the deed of truBtank of Am., N.A. v. SFR Invs. Pool 1, | 4€7 P.3d
113, 116 (Nev. 2018) (en banc). “[T]he superpriority portion of an HOA lien includes onl
charges for maintenance and nuisance abatement, and nine months of unpaid assessm
at 117;see alsdHorizons at Seven Hills Homeowners Ass’n v. Ikon Holdibg€, 373 P.3d
66, 72 (Nev. 2016).

Plaintiff argues that its DOT was not extinguished by the sale because it relied on
ledger provided by HOA's trustee, HAS, and tenderelbeak for nine months’ worth of
assessment fee®l.’s MSJ14:12-15:13); (Pl.’'s Reply 3:5-4:ECF No0.69). Plaintiff argues,

based orBank of America., N.Athat it was “entitled to rely on an HOA's ledger,” and that

becausehe ledger contained no nuisance abatement chardesute to tender those charges

and the subsequent foreclosure sale did not extinguish its (PFO% Reply 3:24-4.6).

the

In Bank of America., N.Athe HOA reorded anotice of delinquent assessment lien and

a notice of default and electiom sell Bank of Am., N.A427 P.3d at 116. The holder of the
deed of trust, Bank of America, then contacted the HOA to clarify the supégpamount Id.
The HOA'’s acounting showed that nine months’ worth of assessments totaled $72@100,
did not indicate charges for nuisance abatemdnat 118. As such Bank of Americaant a
checkto the HOA for $720.00d. But, “[t]he HOA refused to accept Bank of America’s
tender, because it did not satisfy both the superpriority and subpriority portions of théallie
at117. The Nevada Supreme Coulchthat ‘{o]n the record presented, [nine months of

delinquent assessment feams the full superpriority amountid. at 118. Further, the court
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was not persuaded by the argument that at the time of the tender iritB8 I33yment require
to satisfy the superpriority portion of an HOA lien was legally unsettldd. TheHOA'’s

rejection of Bank oAmerica’s tender could not be justified on that basis bexaysain

L=

reading of theelevant statutéindicates that the superpriority portion of an HOA lien includes

only charges for maintenance and nuisance abatement, and nine months of unpaid
assessmentsld. at 117. Accordingly, the court found that Bank of America’s tender was
valid, and the buyer took the property subject to Bank of Asasrdeed of trustSee d. at
116, 121.

However, Plaintiff has not shown that the factBiank of America, N.Aare“materially
identical’ to the instant factsRl.'s Resp. 4:23, ECF No. 64). To begin with, there was no
dispute regarding charges for nuisance abatemdédnik of America, N.AThe HOA in that
case rejecteBank of America’s tender because it did not satisfy both the superpriority an
subpriority portions of the lien. Thus, Plainsffocus onBank of Amea, N.A’s limited
analysisas tonuisance ahtement charges is misplaced. Moreover, iptiesent casé¢jOA

recorded a notice of delinquent assessment lien against the Bropeexplicitly stated that

the amount owing* Includes Nuisance Abatement charge in the amount of $200.00.” Giyen

that the noticevas progny recorded, Plaintiff had actual or constructive notice that the amount

of the lien included superpriority portion assessments, includingmegabatement charges.
SeeSFR Investments Pool 1, LLC v. Wells Fargo Bank,,N@. 2:13ev-1153APG-NJK,
2014 WL 1256065, at *1, *7 (D. Nev. Mar. 26, 2014). As HOA points out, this is

distinguishable frm Bank of America, N.Aecause the facts in that case do not indicate that

the deed holder had notice of additional superpriority assessments and that it failed to tgnder

them. (HOA’s Rely at 4 ECF No. 68). Indeed, the NevaBigoreme Court found that, “[o]n

the record presented,” the sum of nine months’ worth of delinquent assessments was sufficien

to satisfy the superpriority portion of theédA'’s lien. Bank ofAm, N.A, 427 P.3d at 117.
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Contrary to Plaintiff's assertions, the court did not broadly assertalander was efitled to
rely on an HOA's ledger.” Pl.'s Reply 3:24—-26). Nor did the court hold that “[i]f the ledger
does not identify the charges, the tender need not contain them in order to protect the d¢
trust’ (Id. 4:1-2). As suchBank of America, N.Aloes little to substantiate Plaintiff's
argument as to valid tender.

In sum, Plaintiff had notice of charges for sanceabatemenby way of thenotice of
delinquent assessment lien that HOA recorded. Therddgpoviding a check for only nine
months’ worth d unpaid assessments, Plaintiff failed to satisfy the rpmoeity portion of
HOA's lien and tle foreclosure sale extinguished Plaffig DOT .3

C. Equitable Grounds for Setting Aside the Sale

Plaintiff argues that the Court should equitably set aside the sale based upon the
Property’s grossly inadequate sale price. (Pl.’'s MSJ 16:16-17:5). According to Plaintiff,
purchase of the Property for $17,000.00 represented 11 percent of the Property’s fair mz
value and, therefore, the sale price is inadequate as a matter dtllah@:21-24).

However, everacepting this proposition as true, “mere inadequacy of price is not i
itself sufficient to set aside the foreclosure sale, but it should be considered together witl
alleged irregularities in the sales process to determine whether the sale was affected by

unfairness, or oppressiorNationstar Mortgage, LLC v. Saticoy Bay LLC Series 2227 Sha

3 Plaintiff alsoattempts to refute the nuisance abatement charges by stating timerevédencgHOA] ever
claimed t followed the procedures set forth in NBR$5.310312 to enter the property ancLinmaintenance ang
nuisance abatement expenses. Thene isvidence of a notice to the homeowner, opportunity to cure, or a
hearing. [HOA] cannot simplypointto a footnog in its notice of lien to establish its superpriority lien includd
such chargegspecially when the ledger it pided to[Plaintiff] to establish the amount and components of
lien contains no such chges” (Pl.'s Rep. 6:25-7:3, ECF No0.64). However,HOA has provideavidence
showing that “[dgspite receiving notice and apportunity to cure, including beingtified of the hearing, the
Borrowers did not attend the August 2, [@Dhearingor correct the conditiofof thelandscapén their front
yard. As aresult, the HOA reinspgiedthe Roperty to confirm the cleanp had not occurred and held drer
heaing on August 18, 2010During that hearing, the Board assessed the Borrdb2€8.00 to have a landsca
commany enter the Property and fix the daoape issu€s(HOA's Reply 11:2542:11, ECF No.68); (Northfield
Aff. 1912-15 Ex 1to HOA's Reply, ECFNo. 68-1).
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Canyon 405 P.3d 641, 64@lev. 20.7) (declining to adopt a bright-line rule to equitably set

aside a sale “based solely on price.”).
Plaintiff argues that theate was affected by unfairness and oppression because the
HOA'’s CC&Rs represented that its superpriority lien “would be subordinate to the deed ¢

trust,” and that enforcement of its lien would not impair the rights of the beneficiary unde

pf

r the

deed of trust. (Pl.'s MSJ 20:1-8). But, the Nevada Supreme Court has repeatedly held that ar

HOA'’s CC&Rs, including those that provide for mortgagee protection, do not supersede
statutory structure of NRS Chapter 188e SFR Invs. Poo] 334 P.3d at 418-19 (“Nothing
in [NRS] 116.3116 expressly provides for a waiver of the HOA's right to a priority positio
the HOA's super priority lien.” . . . The mortgage savings clause thus does not affect NR{
116.3116(2)’s application in this case.”) (citation omittékidn Holdings 373 P.3d at 73—-74
(holding that an HOA’s CC&R provisions in contravention of NRS Chapter 116 “are
superseded by statute and are thus negated€)also RLP-Vervain Court, LLC v. Wells
Fargo, No. 65255, 2014 WL 6889625, at *1 (Nev. Dec. 5, 2014) (unpublished) (declining
consider certified question of “velther an association may validly subordiss assessment
lien” in its CC&Rs because “there is controlling Nevada precedent” on point).
Additionally, other than the existence of the mortgagee protection clause itself, PIg
has not pointed to evidence of resulting unfairness, such as chilled bidding. Even if Plai
did adduce evidence that potential bidders had notice of HOA’'s CC&Rs, it is “presumed
any potential bidders also were aware of NRS 116.110%9.Bank, N.A. v. SFR Invs. Pool 1,
LLC, No. 71414, 414 P.3d 809, 2018 WL 1448248, at *2 (Nev. 2018) (unpublished) (citir]
Smith v. Statel51 P. 512, 513 (Nev. 1915) (“Every one is presumed to know the law and
presumption is not even rebuttable.”)). The Court accordingly rejects this argument.
Plaintiff next argues that the sale was unfair and opprebsnausat the time of the

HOA foreclosure, all the parties faced massive legal uncertéiritys MSJ 20:9-20). The
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Nevada Supreme Court, however, has declared that Nevada law during this time period
undecided with respect to a lender’s ability to protect its senior deed oBamgtof Am., N.A.
427 P.3d at 118. Thus, the Court is not persuaded that the purposiachiegytainty
establishes oppression or unfairness.

Lastly, Plaintiff argues unfairness and oppression based on “HOA'’s inadequate
foreclosure sale noticesind their failure to indicate the superpriority amount and explginin
how it was incurred. (Pl.’s MSJ 20:21-21:4). However, this argument fails. As another ¢
in this District recognized, “[t]he fact that a notice does not identify a superpriority amour
no consequence because Chapter 116 gives lienholders notice that theay®Ave a
superpriority interest that could extinguish their security intereBemk of Am., N.A. v. Saticq
Bay LLC SeriesNo. 2:17ev-02808APG-CWH, 2018 WL 3312969, at *3 (D. Nev. July 5,
2018). The Nevada Supreme Court has also rejected the argument that foreclosure not
always state the super priority portion, reasoning, in part, that “[tjhe notices went to the
homeowner and other junior lienholders, not just [the first deed of trust holder], so it was
appropriate to state the total amount of the li&kR Invs. Pool 1334 P.3d at 418.
Accordingly, Plaintiff has noggablished equitable grounds to set aside the“sale.

D. Supremacy Clause

Plaintiff's final argument against the extinguishment of its DOT arises from the DG
HUD-insured status at the time of the Property’s foreclosure sale. (Pl.'s MSJ 25:19-28:2
(seeTurnerDecl., Ex. B toPl's MSJ ECF No. 47-2). According to Plaintiff, NRS Chapter

116’s statutory scheme substantially interferes withbi$ mortgage insurance program. (Pl.

was n

court

it is of

Yy

cesm

T's
7);

4 Plaintiff alsoargues that the sale was affected by unfairness and oppriessarse Plaintiff tendered the entjre

superpriority portion of HOA's lien in advance of the sale and thus it woulchber&éntly unfair” for HOA to
pass title tahe Roperty free and clear of Plaintiff's DOTPl.’'s MSJ19:19-27). However,this argumenis
without meritbecause as discussedPart II1.B supra Plaintiff failed to tender the full superpriority amount.
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MSJ at 27-28).Thus, under preemption principles, Plaintiff contends that this interference

renderdNRS Chapter 116’s scheme inapplicable in this mattdr).(

On the merits of this preemption issue, this District and the Nevada Supreme Couyt have

held that HUD’s mortgage insurance program does not inherently conflict with NRS Cha
116’s foreclosure schemedtauseinter alia, the program and corresponding guidelines
“clearly contemplate and anticipate statutory schemes such as NRS 116Rdriféce v.
Lakeview Loan Servicing, LLL.G98 P.3d 904, 909 (Nev. 201Freedom Mortg. Corp. v. Las
Vegas Dev. GrpLLC, 106 F. Supp. 3d 1174, 1184 (D. Nev. 200PMorgan Chase Bank,
N.A. v. SFR Invs. Pool 1, LL.@00 F. Supp. 3d 1141, 1166 (D. Nev. 2016) (“The Court
concludes that conflict preemption does not apply in this case. Lenders are perfectly ca
complying with both HUD’s program and NRS 116.3116 ") .. Indeed, “[n]othing prevents
lender from simultaneously complying with the HUD’s program and Nevada’'s HOA-
foreclosure laws.Freedom Mortg. Corp.106 F. Supp. 3d at 1184.

Although this Court has previously found that HUD’s mortgage insurance prograni
preempts NRS Chapter 116’s statutory schenggjehisions cited above persuasively expla
that the “conflict’betweerNRS Chapter 116’s scheme and the program is not a conflict o
laws, but one that is created by a lender’s inaction. In line with that approach, the Court
not find federal preemption to be an avenue that prevents the extinguishment of Plaintiff
DOT.

Based upon the foregoing, the Court concludes that Pladois not hava
recognizable interest in the Property under the quiet title or equitable grounds claimed.
other hand, based on the evidence before the Court, HOA has demonstrated complianc
NRS Chapter 116. Thus, the validly conducted foreclosure sale extiad@&stintiff's DOT.
I
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Accordingly, Plaintiff’'s Motion for Summary Judgment BENIED and HOA'’s Motion
for Summary Judgment GRANTED. ®
E. Plaintiff's Motion to Amend Default Judgment
In Plaintiff's Motion to AmendDefault Judgment, Plaintiff requests that the Court
amend its Order entering default against Daly to conthatDaly acquired the Property
subject to Plaintiff's DOT and that the DOT was not extinguished by the 20d4eldsure sale
of the Property. (Mot. to Amend 3:9-15CF No.74). However, for all the reasons discuss

above, the Court finds that the 2014 foreclosure sale of the Property extinguished Plaint

d
ff's

DOT, and therefore, Daly did not acquire the Property subject to Plaintiff's DOT. Accordingly,

Plaintiff's Motion to Amend iDENIED.
IV. CONCLUSION

IT IS HEREBY ORDERED that Plaintiffs Motion for Summary Judgment, (ECF N
47), isDENIED.

IT IS FURTHER ORDERED that HOA’'s Motionfor Summary Judgment, (ECF No.
51), iIsGRANTED.

IT IS FURTHER ORDERED that Plaintiff's Motionto Amerd Default Judgment,
(ECF No. 74), iDENIED.

The Clerk of the Court shall enter judgment accordingly and close the case.

DATED this 30  dwaof March, 2019.

Gloria K. Navarro, Chigf Judge
United &tates District Court

5 The Court notes that the parties made sewgaiments and cited to several cases not discussed abimve.
Court has reviewethese arguments and cases aridmignes that they do not warrant discussion as they do
affect the outcome dhe instantmotions
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