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1 UNITED STATESDISTRICT COURT
2 DISTRICT OF NEVADA
3 * % %
4 WILLIAM SLACK , et al., Case N02:16¢v-02324KJID-CWH
5 Plaintiffs,
5 v ORDER
7 PARBALL NEWCO, LLC, et al.,
8 Defendans.
9
10 This matter is before the court on defendants Parball Newco LLC dba BRiytsall
11| Corp., Parball LLC, and PHWLYV, LLC dba Planet Hollywood Las Vegas RasdrCasino’s
12 || Motion to Compel Responses to Discovery Requests (ECF No. 53), filed on July 28, 2017.
13 || Plaintiffs filed a response (ECF No. 57) on August 15, 2017. Defendants filed a repl\NECH
14 || 59), supported by a request for judicial notice (ECF No. 60), on August 22, 2017.
15 |I. BACKGROUND
16 This is a Fair Labor Standards Act (“FLSAd¢tion against defendants who own and
17 || operate Bally’'s Hotel and Casino, Paris Hotel and Casino, and Planet Hollywe &tk fjas
18 || Resort and Casino in Las Vegas, Nevada. (Am. Compl. (ECF No. 11) at 1-3.) The amended
19 || complaint alleges that defendants missiliéesd table games supervisors (also called casino floor
20 || supervisors) as exempt from overtime under federal and Nevada statédaat.5(0.) For
21 || instance, table games supervisors who supposedly were salaried empleggessmetimes sent
22 || home early de to casino floor overstaffing, but received only partial day pay, unless those
23 || employees used accumulated paid time dff. 4t 5.) As a result of the misclassification,
24 || plaintiffs allege they were denied overtime for hours they worked over 40 eakeal for pre
25 || shift meetings, quarterly training, and online training and testing/cetiiica(d. at 6-7.)
26 In March 2017, the court approved the parties’ stipulation to condilyocertify the
27 || federal claim.(Order (ECF No. 46).)The notice thapotential optin plaintiffs received
28 || regarding their right to join the lawsuit stated “[y]Jou may or may not be esfjtorprovide
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information about your work for the defendants or give evidence as part awisigit if you

want your claim for overtime &ages to be decided as part of this lawsuit.” (Order (ECF No. 4
at 8.) The parties stipulated to conduct discovery in a single phase. (Scheduén@EOyid No.
51).) The parties’ discovery plan stated that they did not agree regardingpbec$opt-in
discovery, but they would “confer and attempt to resolve the scope of opt-in plaint¥eligc
following the conclusion of the opt-in period, once the number and identity af ptintiffs are
determined.” Id.) Three named plaintiffs and 80 opt-in plaintiffs submitted consent forgee
ECF Nos. 7-10, 14-16, 20-21, 28-30, 39, 61.)

Defendants served written interrogatories and requests for production cairalffpl
including the opt-in plaintiffs. (Papadopoulos Decl. (ECF NolpB-Raintiffs served written
objections and no responses to the requekty. The parties participated in a meegtd-confer
conference in which plaintiffs stated that opt-in plaintiffs were not requirezspmnd to
individual discovery as a matter of lawld.j Defendants state that as an attempt to comprom
they subsequently withdrew certain interrogatories and requests for prodwedionglthree
interrogatories and eight document requests for each plaintiff who isygpilbged by
defendants, ra five interrogatories and eight document requests for each plaintiff who was
terminated. Ifl.) Defendants represent thdaiptiffs have not responded to those requedts) (
Defendants now move to compel individualized discovery fronthfreenamed plaintiffs and all
optdin plaintiffs.

. ANALYSIS

Defendants move to compel responses to their written discovery requests, trguihg
named plaintiffs have improperly refused to respond until a resolution is reached copthefsc
discovery on the opt-in plaintiffs. Defendants further argue they are entitiedividualized
discovery from all opt-in plaintiffs because they are ordinary party plainttio are subject to
the full range of discovery. Defendants contend that individualized\disy regarding how eac
opt-in plaintiff spent his or her time is required to analyze the overtime exangtd to assess
whether plaintiffs are similarly siated and their defensesitdlividual plaintifts. Defendants

argue that the opt class is relatively small, that nearly all aptplaintiffs live and work in Las
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Vegas, that plaintiffs’ counsel have been provided with aliptaintiffs’ contact information,
and that the parties agreed to conditional certification and to conduct disaoeesingle phase.
In support of their motion, defendants cite various FLSA cases where individualizedenisof
all of the optin plaintiffs was allowed.

Plaintiffs respond that they will provide full discovery as tottireenamed plaintiffs, but
that discovery on all opt-in plaintiffs is burdensome, unnecessary, and undermines the gurg
conditionally certifying a collective action. Plaintiffs contend that courtsnely deny
individualized discovery of opt: plaintiffs in FLSA classes aratgue the claswide discovery
principles of Rule 23 (class actions) should apply to this collective action.

According to plaintiffs, the two crucial factual issues in this case aredh#ifft’ job
duties and their hours of work. Plaintiffs argue that individualized discovery on tive opt-
plaintiffs is unnecessary unless defendants first provide limited discawdcgaiing the opt-in
plaintiffs’ job duties differ. Plaintiffs further argue that if they accept #ferntants’ assertions
on these two issues, there would be no need for discovery on timepbpiatiffs. Plaintiffs urge
the court to require the parties to formulate a protocol for determining whedinadualized
discovery on all opt-in plaintiffs is required.

Plaintiffs’ respons@rimarily focuses on the threshold issue of whether defendants ar
permitted to takendividualized opt-in discoveryPlaintiffs do not providespedfic objections to
the discovery that defendants move to compel. However, Plaentifisethe discoveryequests
do not relate to the actual tasks, responsibilities, and duties assigned to and pdsfotingeopt-
in plaintiffs. Plaintiffs also contend that the discovery requests do not relate to deug ttikyi
conditionally<€ertified class. To the extediscovery on the opt: plaintiffs is allowed, plaintiffs
argue it should be limited to a 10 percent sample and that the scope of the requests should
limited to information supporting a motion to decertify the conditiorediitified class.

Defendarg reply that they are not required to make any showing or prove their
affirmative defenses before plaintiffs are required to respond to discovefgndants further
reply thattheir liability depends on each plaintiff's actual job duties, which requires

individualized discovery
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Rule 26(b)(1) of the Federal Rules of Civil Procedure provides that parties may obta
discovery “regarding any nonprivileged matter that is relevant tgarty’s claim or defense ang
proportional to the needs of the case.” Fed. R. Civ. P. 26(b)(1). Rule 37(a) provides that &
may move for an order compelling the requested discovery. Fed. R. Civ. P. 37(Hg)(B)a
The party resisting discovery has the burden to show discovery should not be allowed.
Blankenship v. Hearst Cor®19 F.2d 418, 429 (9th Cir. 1975). It is within the court’s broad
discretion to control discovery, “and its rulings will not be overturned in the abseacdear
abuse of discretion. TradebayLLC v. eBay, In¢.278 F.R.D. 597, 601 (D. Nev. 2011) (citing
Little v. City of Seattle863 F.2d 681, 685 (9th Cir. 1988).

Courts have taken different approaches regarding the extent of allowable didoowvery
optdn plaintiffs in collective actions: jlindividual discovery is allowed for all ot-plaintiffs,
who are party plaintiffs subject to the full range of discovery; (2) no indivizkaldiscovery is
allowed, on the grounds thiatwould undermine the purpose and usefulness of collective agcti
and (3) individualized discovery &lowed but only from a sample of opt-plaintiffs. See, e.g.,
Hoffman v. Constr. Protective Servs., 4l F.3d 1175, 1179 (9th Cir. 2008) (recognizing in
dicta that the law is unsettled regarding-mpplaintiffs’ duty to participate in individual
discovery in FLSA casesgmith v. Lowe’s Home Centers, 236 F.R.D. 354, 357-58 (S.D.
Ohio 2006) (cokkcting cases on different approach€sgnney v. Carriage Servs., Ind&No.
2:07-CV-01587RLH-PAL, 2008 WL 2457912, at *2 (D. Nev. June 16, 2008) (same).

While the decisions on individualized discovery are highly $apeteific,common
considerationarethe number of opt-in plaintiffs and the type of discovery being requesitd
individualized discovery being permitted more frequently in cases with elatew plaintiffs
and targeted written discoverzompare Abubakar v. City of Solgrido. 06€v-22681L KK -

EFB, 2008 WL 508911, at *1 (E.D. Cal. Feb. 22, 2008) (allowing individualized discovery fqg
150 opt-in plaintiffs, including requests for production and interrogatodasd)|ngersoll v. Royal
& Sunalliance USA, In¢cNo. 05¢v-1744-MAT, 2006 WL 2091097, at *3 (W.D. Wash. July 25

2006) (allowing individualized discovery from named plaintiffs and all 34iroptaintiffs), and

Coldiron v. Pizza Hut, IncNo. CV03-05865TJHMCX, 2004 WL 2601180, at *2 (C.D. Cal. O¢t.

party
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25, 2004) (allowing individualized discovery for all 306 opt-in plaintiffs, including
interrogatories, requests for production of documents, and requests for admasio@grdoza
v. Bloomin’ Brands, In¢.141 F. Supp. 3d 1137 (D. Nev. 2015) (limiting discovery to ten perc
of approximately 9,500 opt-in plaintiffs, including interrogatories, requests for produand
requests for admission on randomsitected opin plaintiffs, and a total of 95 depositions of op
in plaintiffs who were chosen for written discovergmd Smth, 236 F.R.D. at 358 (limiting
discovery to a statisticalgignificant sample of 1,500 opt-in plaintiffs, without prejudice for
defendants to move to expand the numlzar), Wellens v. Daiichi Sankyo, Inblo. C-13-00581-
WHO (DMR), 2014 WL 7385990, at *4 (N.D. Cal. Dec. 29, 2014) (limiting discovery to
approximately forty percent of a class of 213 opt-in plaintiffs, including full disgasfenamed
plaintiffs, declarations from 39 opt-in plaintiffs, depositions of 25 opt-in plaintiffs, and
interrogatoryrespmses from 37 opi plaintiffs),and Cranney2008 WL 2457912, at *3
(limiting individualized discovery to ten percent of approximately 300 opt-in plaintiffs, includ
interrogatories and requests faoguction of documentsynd Davis v. WestgatBlanet
Hollywood Las Vegas, LLQNo. 2:08ev-00722RCJPAL, 2010 WL 2872406, at *3-4 (D. Nev.
2010) (limiting discovery to ten percent of approximately 500 opt-in plaintiffs, including
interrogatories, requests for production of documents, and depositions ofibh(otaptHiffs).

Here, thesize of the optn class is relatively smallDefendants represetitat most of the
opt-in daintiffs reside in Las VegasTheopt-n plaintiffs chose to participate in this lawsuit
knowing that they may be required to respond to discovery. The parties agreed to conduct
discovery in a single phasaaking thisthe only opportunityfor the partieto discover evidence
supporting the claims and defenses in this matter.

The court is mindful of the efficiency considerations underlying collectitierescandof
the fact thapermitting the full scope of discovery authorized by the Federal Rules of Civi
Procedure could be unreasonably burdensombeparties and the courSeeCranney 2018
WL 2457912, at *3. However, fairness dictates that defendants should be permitted to con
enough discovery to move for decertification and to support their defenses, payticulight of

the fact the partiesgreedo a single phase of discovery. Given the nature of the discovery
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requested, which appears to be targeted primarily at the defenses, thendsuhdt the
requested information cannot be assessed based on a sample oinh@aptifs. Thus, the
courtin its discretion willallow individualized discovery on all named plaintiffs and opt-in
plaintiffs. The court therefore grants defendants’ motion in part.

The court denies the motion without prejudice, however, to the extent that defendant
move to compel responses to the particular discovery requests at issue. The sawst Haee
the benefit of objections and cannot evaluate the relevance and proportionalityeofulbsts.
Although the court does not express an opinion on the discovery requests at issue in the m
the ourt expects that in moving forward with discovehge experienced and professional
counsel on this case will be mindful of the purpose of collective actions and willenake
effort to avoid burdening counsel, the parties, and the wotlrtexcessivealiscovery. The court
expects that discovery requests W#l limited in number and that the substance of the reques
will be targeted to the issueswhether the plaintiffs are similarsituated and/or defendants’
defenses.The court expects coungel work collaboratively to propound written discovery on t
optdin plaintiffsin a simpleand directfashion that reduces the burden on plaintiffs’ counsel to
greatest extent possible

In light of these findingghe parties musheet and confeaind file the following
documents by April 25, 2018:

e Ajoint status report statinghvether the partieseed to submit additional briefing
on any of the pending discovery motidg<CF Nos62, 73, 74, 76, 78, 85, 89) an
whether the parties withdraw yaof those motions in light of this order; and

e An amendegroposed discovery plan and scheduling order to accommodate ¢
plaintiff discovery.

1. SANCTIONS

Defendants request attorney’s fees for having to bring the motion to competiffeldd
not respond to the request for sanctions. When a motion to compel is granted in part and @
in part, the counnay apportion the reasonable expenses for the motion. Fed. R. Civ. P.

37(a)(5)(C). As for the oph plaintiffs, given that the law is unsettled their responsibility for

S

otion

the

pt-in

enie

Page6 of 7



© 00O N o o A W N P

N N N N N DN N NN R B RB R R R R R R
o ~N O ;0N DO N RO OO 00 N oYy 10N 0O O NE-R O

responding to individualized discovery, the court declines to award sanctions foailbedr o
respond to discovery pending the outcome of this motion. While the named plaintifiic€ tail
respond to discovery was not substantially justified, the court declines to apportiosesxpe
under these circumstances because the substantial majority of the lwesidgdicated to the
issue of opt-irplaintiff discovery. The court therefore denies defendants’ request for sanctig
V. CONCLUSION

IT IS THEREFORE ORDERED thatefendants Parball Newco LLC dba Bally’s, Parbg
Corp., Parball LLC, and PHWLYV, LLC dba Planet Hollywood Las Vegas RasdrCasino’s
Motion to Compel Responses to Discovery Requests (ECF N& GRANTED in part and
DENIED in part as stated in this order.

IT IS FURTHER ORDERED that the parties must meet and confer and filet stains

report and an amended discovery plan and scheduling order by April 25, 2018.

DATED: March 26, 2018

ol

C.W. HOFFMANAR.
UNITED STATESMAGISTRATE JUDGE
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