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l. INTRODUCTION

Before the Courtare Defendant SFR Investments Pool 1, LLC’s (“SFR”) Motion ft
Default JudgmentSFR’sMotion for Summary Judgment, and Plaintiff Bank of America, ¥.A
(“BANA”) Motion for Partial Summary Judgment. ECF Nos. 73, 75, 76. For the following rea
the Court grants SFR’s motions and denies BANA’s motion.

1. PROCEDURAL BACKGROUND

Plaintiff filed its complaint against Defendants on November 1, 2016. ECF No. 1. Ir
complaint,Plaintiff sought declaratgrrelief that a nonjudicial foreclosure sale conducted ung
Chapter 116 of the Nevada Revised Statutes (“NRS”) did not extinguish a deed of trasoit h
a Las Vegas propert$sFR answered and asserted cross claims and counterclaims on Dec
20, 2016. ECF No. 21. BANA answered the counterclaim on February 10, 2017. ECF RQ. J
April 11, 2017 the Court granted a stipulation staying litigation in light of pending decisioms
the Nevada Supreme Court. ECF No. 45. On December 20, @@L8ourt lifted thestay. ECF
No. 49. On February 15, 2019, BANA moved to amend its complaint. ECF No. 56. The {
granted the motion and BANA filed its amended complaint on March 11, 2019. ECF Nos. 6
The HOA and SFR answered the amended complaint. ECF Nos. 67, 68. On June 25, 201
filed the instant motion for default judgment. ECF No. 73. On July 3, 2019, SFR move
summary judgment. ECF No. 75. The motion was fully briefed. ECF Nos. 78, 81. On that
day, BANA also moved for summary judgment. ECF No. 76. That motion was also fully brig

1. FACTUAL BACKGROUND

The Court makes the following findings of undisputed and disputed facts.

1 The Court takes judicial notice of the publicly recorded documents related to thefdrest and the foreclosure
as well ag~annie Mae'SSingleFamily ServicingGuide. Fed. REvid. 201 (b), (d);Berezovsky v. Moniz869 F.3d
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a. Undisputed facts
This matter concerns a nonjudicial foreclosure on a projrey“Property”)located at

6109Glenborough Drive, North Las Vegas. The Property sits in a community governed b

y th

Bacara Ridge AssociationThe HOA requires the community members to pay community duges.

Derek L. Smithborrowed fundgrom HomeAmerican Mortgage Corporatiém purchas
the Propertyin January 2006 To obtain the loanSmith executed a promissory note and
corresponding deed of trust to secure repayment of the note. The deed of truslistgt8ohith
asthe borroweandHomeAmerican Mortgage Corporatias the lendr, was recorded odanuary
26, 2006 On May 3, 2011, MERS recorded an assignment of the Deed of Trust to BAC H

Loans Servicing, LP (“BAC”). BANA succeeded to BAC's interest in the Deddust following

a

fome

its merger with BAC on July 1, 2011. On April 8, 2015, BANA recorded an assignment of the

deed of trust to U.S. Bank Trust, N.A. as Trustee for LSF9 Master Participatien ©n April

22,2016 U.S. Bank recorded an assignment of the deed of trust to BANA.

Smithfailed to pay the required HOA duestofm February 2011 through February 2012

the HOA recorded a noticef delinquent assessment li@oncerning pastlue assessmes,
followed by a notice of default and election to sell, and finally a notice of foreclsale@gainst
the Property On July 11, 2012 the HOA foreclosed on its lien and purchaseerdipertyfor
$7,831.36, as recorded in a trustee’s deed upon sale recorded on February 14, 2013 and ¢
trustee’s deed upon sale recorded on March 18, 2013. On March 13, 2013 Bagane€brded
a quit claim deed that conveyed #P®pertyto SFR

However,Federal National Mortgage Association (“Fannie Mgagviouslypurchased

the note and the deed of trusMarch 2006.While its interest was never recordatber its name

923, 93233 (9th Cir. 207) (judicially noticing the Guide).ee v. City of Los Angeles, 250 F.3d 668, 690 (9th Cir
2001) permitting judicial notice ofindisputed matters of public record).
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Fanne Mae continued to maintain its ownership of the note and the deed of trudiimitio¢ the
foreclosuresale.BANA serviced the note on behalf of Fannie Mae, at the time of the foreclo
sale?

The relationship between Fannie Mae asdervicerss governed byannie Mae’s Single
Family ServicingGuide (“the Guide”) The Guideprovidesthat servicers may act as recorn
beneficiaries for deeds of trust owned by Fannie Mae. It also requires thaérseagsign the

deeds of trust to Fannie Mae on Fannie Mae’s demand. The Guide states:

The servicer ordinarily appears in the land records as the mortgagee to facilitate
performance of the servicer's contractual responsibilities, including (butritedi

to) the receipt of legal notices that may anpFannieMae'slien, such as notices

of foreclosure, tax, and other liens. Howe@annieMaemay take any and all
action with respect to the mortgage loan it deems necessary to protect its ...
ownership of the mortgage loan, including recordation mggage assignment,

or its legal equivalent, from the servicerannieMaeor its designee. In the event

that FannieMaedetermines it necessary to record such an instrument, the servicer
must assisFannieMaeby [ ] preparing and recording any required documentation,
such as mortgage assignmepisyers ofattorney or affidavits; and [by] providing
recordation information for the affected mortgage loans.

The Guide also allows for a temporary transfer of possession of the note whesangdg
for servicing activities, including “whenever the servicer, acting in its own napessents the
interests ofFannieMaein ... legal proceedings.The temporary transfer is automatic and occu
at the commencement of the servicer's representatibarwfieMae The Guide also includes g
chapter regarding how servicers should manage litigation on beli@hafeMae But the Guide

clarifies that FannieMae s at all times the owner of the mortgage note[Hihally, under he

Guide, the servicer ust “maintain in the individual mortgage loan file all documents and sys

21n December 2012, Fannie Mae sold the loan to BANA. BANA maintained ownersh
the laan until June 2013, before repurchasing the loan in October 2015.
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records that preserve Fannie Mae’s ownership interest in the mortgage loan.

Finally, the Guide “permits the servicer that has Fannie Mae’s [limited pdvattooney]
to execute certain types of legal documents on Fannie Mae’s behalf.” The lagakdézinclude
full or partial releases or discharges of a mortgage; requestdristae for a full or partial
reconveyance or discharge of a deed of trust, modification or extensions of a morigjege of
trust; subordination of the lien of a mortgage or deed of trust, conveyances of a propetayrto
entities; and assignmends endorsements of mortgages, deeds of trust, or promissory not

certain entities.

In 2008, Congress passed the Housing and Economic Recovery Act (“HERA"), 12 U.

§ 4511et seq., which established the Federal Housing Finance AgeriifHA”). HERA gave
FHFA the authority to oversee Fannie Mae. In accordance with its auttdiiA placed Fannie
Mae under its conservatorship in 208&itherFHFA nor Fannie Maeconsented to the foreclosurg
extinguishing Bnnie Mae’s interest in tHeropety in this matter
b. Disputed Facts
The parties dispute the legal effect of the circumstances.
IV. LEGAL STANDARD
a. Summary Judgment
Summary judgment is appropriate when the pleadings, depositions, answe
interrogatories, and admissions on file, together with the affidavits, if haw ‘4hat there is no
genuine dispute as to any material fact and the movant is entitled to judgment as afr@attér

Fed. R. Civ. P. 56(a); accord Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1@&&).considering

the propriety of summary judgment, the court views all facts and draws all inferencedighthg

most favorable to the nonmoving partgonzalez v. City of Anaheim, 747 F.3d 789, 793 (9th Cli
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2014). If the movant has carried its burden, the dnooving party “must do more than simply
show that there is some metaphysical doubt as to the material.fatisere the record taken aj
a whole could not lead a rational trier of fact to find for the nonmoving party, therggennme

issue for trial.” Scott v. Harris 550 U.S. 372, 380 (2007) (alteration in original) (internal quotat
marks omitted) It is improper for the Court to resolve genuine factual disputes or make credi

determinations at the summary judgment stagetwick v. Cty. of Yolg 850 F.3d 436, 441 (9th

Cir. 2017) (citations omitted).
b. Default Judgment
Thegranting of alefaultjudgments a twastep process directed by Federal Rule of Ci

Procedure (“Rule”) 55Eitel v. McCool, 782 F.2d 1470, 1471 (9th Cir. 1986). The firgt st@an

entry of clerk's default based on a showing, by affidavit or otherwise, that the party against
the judgment is sought “has failed to plead or otherwise defend.” Fed. R. Civ. P. 55(a)
second step idefaultjudgmentunder Rule 55(b), aettision which lies within the discretion o

the Court._Aldabe v. Aldabe, 616 F.2d 1089, 1092 (9th Cir. 1980).

Factors which a court, in its discretion, may consider in deciding whethgratd
adefaultjudgmentinclude: (1) the possibility of prejudicto the plaintiff, (2) the merits of thg
substantive claims, (3) the sufficiency of the complaint, (4) the amount of monakeat(8) the
possibility of a dispute of material fact, (6) whether the default was due usabie neglect, and
(7) the Fedal Rules' strong policy in favor of deciding cases on the mefitel, 782 F.2d at
1471-72.

If an entry of default is made, the Court accepts all-plelhded factual allegations in thg
complaint as true; however, conclusions of law and allegatiofecbthat are not welpleaded

will not be deemed admitted by the defaulted paRirecTV, Inc. v. Hoa Huynh, 503 F.3d 847
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854 (9th Cir. 2007). Additionally, the Court does not accept factual allegations relating fo th

amount of damages as tru@edles v. United Financial Group, 559 F.2d 557, 560 (9th Cir. 197

Default establishes a party's liability, but not the amount of damages claimegiaatimg. 1d.
V. DISCUSSION
a. Motionsfor Summary Judgment
SFR argues that BANA's claims are titharred. The Court agrees. This Court ha
previously found the Federal Foreclosure Bar under Section 4617(j) applies to theaRlE#e

federal enterprisesand that they arsubject to the skyear statute of limit&ns under Section

4617(b)(12)(A). See Fed Nat| Mortg. Ass’'n v. Haus, No. 2:1ev-01756RFB-DJA, 2019
WLA777294 at * 3 *4 (D. Nev. Sept. 30, 2019). The Ninth Circuit and the Nevada Supreme d
have repeatedly affirmed the ability of loan serviagets to assert claims on behalf of lear

owners/principals in the Federal Foreclosure Bar confeé¢Ditech Financial, LLC v. SFR

Investments Pool 1, LLC, No. 416576, 2019 WL 6242262, at * 1 (9th Cir. Nov. 21, 2019) (noti

that “[bank], as the loan servicer, acts as Fannie Mae’s agent and has siaadsegt the Federa

Foreclosure Bar”)Saticoy Bay, LLC Series 2714 Snapdragon v. Flagstar Bank, FSB, No

15478, *1 ( 9th Cir. Oct. 20, 2017) (same); Daisy Trust v. Wells Fargo Bank, N.A., 445 P.3

(Nev. 2019) (sameXhereforethe Court finds that BANA may assert the Federal Foreclosure
on behalf of Fannie Mae and adopt the same limitations period.
For statute of limitations calculations, the clock begins on the day the caastioof

accruel. Clark v. Robison, 944 P.2d 788, 789 (Nev. 1997). A cause of action accrues “when

may be maintained thereond. In this case, the foreclosure sale was on July 11, 2012. The C
thus finds that all dBANA'’s claims began to run on the date of the foreclosure sale as these g

all stem from issues or disputes regarding the sale and its effect. BANAdi@ayinal complaint
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on November 1, 2016, but did not file an amended complaint raising the Federal Foreclosy
until March 11, 2019.
SFR thus argues that BANA'’s claims are tibered, as the latest that BANA could hay
asserted its Federal Foreclosure Bar claim would be July 11, 2018. BANA #rguis Federal
Foreclosure Bar argument relates back to the original complaintifilédbvember 2016The
relation back doctrine allows an amendment to a pleading to relate back to the date girthke ¢
pleading SeeFed. R. Civ. P. 15(c). The rule permits an amendment to “relate back” to the dx
the original pleading (and thus use that date for statue of limitations purposes), whq
amendment “asserts a claim or defense that arose out of the conduct, trapgaotiourrence set
out—or attempted to be set edin the original pleading.ld. “Claims arise out of the samgq
conduct, transaction, or occurrence if they ‘share a common core of operativeuelstthat the

plaintiff will rely on the same evidence psove each claim.Williams v. Boeing Co., 517 F.3d

1120, 1133 (9th Cir. 2008) (internal citations omitted).
Applying that test here, the Court finds that BANA would not be using the same evid

to support its Federal Foreclosure Bar claim as it would the claims in theabggimplaint To

support its Federal Foreclosure Bar claim, BANA’s amended complaies m@ih facts that were)

not mentioned in the original complatrtncluding facts about how Fannie Mae purchased |

loan and when BANA began servicing it. The evidence used to support the Federal Bwe¢

Bar claim relies on documents from Fannie Mae, including internal databaselfsriand Fannie
Mae’s Servicing Guide, that would not be used to support any of the other arguments BABIA
in its original complaint. Th&ederal Foreclosuar claim is thus timebarred.

As SFR rightly points outBANA'’s other claims are also timbarred.BANA'’s other

theories of recovery are either derived from statute and thus subject t@-gerdimitatons
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period, or are derived in equity and subject to a-f@ar limitations periodseeCarrington Mortg.

Servs. LLC v. Tapestry at Town Ctr. Homeowners Ass’n, 381 F. Supp. 3d 1289, 1293 (D.

2019) It is undisputed that BANA filed its initial compldimore than four years after the

foreclosure saléAccordingly,the claims are timbarred andhe Court grants summary judgmer
to SFR on all claims
b. Motion for Default Judgment

SFR also moves for default judgment agaidestek L. Smith SFR filed a crossomplaint
for quiet title and declaratory agaimd¢erek L. Smithon May 1, 2017Smithfailed to answer the
complaint within the required 2day limit. The Clerk of the Court esred a default againSmith
on February 22, 2019.

In considering the sevdaitel factors, the Court find that default judgment agaBmsith
is warranted. The first and sixth factors, which ask the Court to consider 1) thieilpp<si
prejudice to theplaintiff/party seeking default judgment and 2) whether the defeast due to
excusable negledavor granting default judgment. By failing to appeamith prejudiced cross
claimant SFR by denying it the ability to gain clarification as to the ownedhihe Property.
Additionally, the failure to appear for ovéiree yearsuggests th&dmith could not demonstrate
excusable neglect if it was to appear now. The third and seventh factors, wiich tee Court
to examine the sufficiency of the comipliaand the Federal Rules of Civil Procedure’s stro
policy in favor of deciding cases on the merits, also warrants granting of the dedmmtent.
Having reviewed its submissions, the Court finds that SFR has submitted evidermenguti
demonstra that it is the current title owner of tReoperty There is no evidence before the Couy
that Smithdisputes or has disputed this fact. Accordingly, the Court will grant SFR’s Motior

default judgment.
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VI. CONCLUSION

IT IS ORDERED that Defendant SFR Investments Pool 1, LLC’s Motion for Defall

t
Judgment (ECF No. 73) is GRANTEDhe Court declares that CreBgfendant Derek L. Smith
and his successors or assigns, have no right, title or interesHroghertyand that SFR is rightful
title owner.

IT ISFURTHER ORDERED that Defendant SFR Investment Pool 1, LLC’s Motion for
Summary Judgment (ECF No. 75) is GRANTED as all of Plaintiff's claims areliared.

IT ISFURTHER ORDERED thatPlaintiff Bank of America, N.A.’s Motion for Partial
Summary Judgment (ECf No. 76) is DENIES3 all of Plaintiff's claims are timearred The
Court declares that the deed of trust did not survive and was extinguished by the HOXs tioeegl
sale in this case.

IT ISFURTHER ORDERED thatthelis pendens filedn this case (ECF Nos. 3, 23) ar
expunged.

IT ISFURTHER ORDERED that the $500.00 deposit (ECF No. 19), plus any accriied
interest, be returned to the Legal Owner designated in the certificate.

The Clerk of the Court is instructed to enter judgment accordingly and close the cas

D

DATED: March 31 2020

RICHARWF. BRUL RE, Il
UNITED STATESDISTRICT JUDGE
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