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WPKVGF"UVCVGU"FKUVTKEV"EQWTV

FKUVTKEV"QH"PGXCFC

CNNG["ECV."KPE0="VQWIJ"JQWUG
OGFKC."KPE0="cpf"PKEJQNCU
RKPMQYUMK

Rnckpvkhh

x0

UVWCTV"FWPECP.

Fghgpfcpv

4<38/ex/24967/LCF/EYJ

Qtfgt"Itcpvkpi"kp"Rctv"cpf"Fgp{kpi"kp
Rctv"FghgpfcpvÓu"Oqvkqp"vq"Fkuokuu"cpf
Fgp{kpi"FghgpfcpvÓu"Oqvkqp"vq"Uvtkmg

Cnngicvkqpu

]GEH"Pqu0"33."34_

Rnckpvkhh"Pkejqncu"Rkpmqyumk"qypu"eqtrqtcvg"rnckpvkhhu"Cnng{"Ecv"cpf"Vqwij"Jqwug03

Rkpmqyumk"cpf"jku"eqtrqtcvkqpu"etgcvg"cpf"fkuvtkdwvg"cfwnv/gpvgtvckpogpv"eqpvgpv04""Fghgpfcpv

Uvwctv"Fwpecp"ku"c"Ecpcfkcp"ekvk¦gp"yjq"ceswktgu"cpf"nkegpugu"cfwnv"eqpvgpv"hqt"fkuvtkdwvkqp

vjtqwij"ucvgnnkvg"cpf"qvjgt"dtqcfecuv"pgvyqtmu05""Rkpmquymk"uwgu"Fwpecp"hqt"enckou"ctkukpi"htqo

c"eqpvtcev"vjg{"gzgewvgf"kp"Cwiwuv"423706""Fwpecp"oqxgu"vq"fkuokuu"vjg"eqornckpv"hqt"ncem"qh

rgtuqpcn"lwtkufkevkqp."qt"kp"vjg"cnvgtpcvkxg"vq"fkuokuu"RkpmqyumkÓu"htcwf"cpf"kpvgpvkqpcn/

kpvgthgtgpeg/ykvj/rtqurgevkxg/geqpqoke/cfxcpvcig"enckou07""Fwpecp"cnuq"oqxgu"vq"uvtkmg

cnngicvkqpu"kp"vjg"eqornckpv"tgncvgf"vq"pqprctvkgu08""Dgecwug"Rkpmqyumk"ocmgu"c"rtkoc"hcekg

ujqykpi"qh"rgtuqpcn"lwtkufkevkqp."K"fgp{"FwpecpÓu"oqvkqp"vq"fkuokuu"hqt"ncem"qh"rgtuqpcn

lwtkufkevkqp0""K"cnuq"fgp{"FwpecpÓu"oqvkqp"vq"fkuokuu"vjg"kpvgpvkqpcn/kpvgthgtgpeg"encko"dgecwug"kv

3"K"tghgt"vq"cnn"rnckpvkhhu"eqnngevkxgn{"cu"Rkpmqyumk0"

4"GEH"Pq0"3"cv"30"

5"Id.

6"Id0

7"GEH"Pq0"340

8"GEH"Pq0"330"

Alley Cat Inc et al v. Duncan Doc. 25

Dockets.Justia.com

https://dockets.justia.com/docket/nevada/nvdce/2:2016cv02745/118873/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/2:2016cv02745/118873/25/
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ycu"pqv"rtqrgtn{"dtqwijv"cv"vjg"oqvkqp/vq/fkuokuu"uvcig."cpf"K"fgp{"FwpecpÓu"oqvkqp"vq"uvtkmg"cu

wpycttcpvgf0""Dwv"K"itcpv"FwpecpÓu"oqvkqp"vq"fkuokuu"RkpmqyumkÓu"htcwf"enckou"wpfgt"Hgfgtcn

Twng"qh"Ekxkn"Rtqegfwtg";*d+."cpf"K"ikxg"Rkpmqyumk"ngcxg"vq"cogpf"vjqug"enckou0

Dcemitqwpf9

Rkpmqyumk"ku"c"tgukfgpv"qh"Pgxcfc."Cnng{"Ecv"ku"c"Y{qokpi"eqtrqtcvkqp."cpf"Vqwij

Jqwug"ku"c"Pgxcfc"eqtrqtcvkqp0:""Dqvj"eqorcpkgu"jcxg"vjgkt"rtkpekrcn"rnceg"qh"dwukpguu"kp"Enctm

Eqwpv{."Pgxcfc0;""Fwpecp"ku"c"Ecpcfkcp"ekvk¦gp"yjq"cnuq"qypu"c"jqog"kp"Ecnkhqtpkc032""Kp"vjg

Urtkpi"qh"4237."Fwpecp"cpf"Rkpmqyumk"dgicp"pgiqvkcvkqpu"hqt"Fwpecp"vq"ceswktg"vjg"eqorcpkguÓ

eqpvgpv"cpf"cnn"qvjgt"cuugvu"htqo"dqvj"eqorcpkgu033""Vjg"oclqtkv{"qh"pgiqvkcvkqpu""Ðqeewttgf"qxgt

rjqpg"ecnnu"Ot0"Fwpecp"mpqykpin{"ocfg"cpf"kpkvkcvgf"kpvq"vjg"Uvcvg"qh"Pgxcfc."vgzv"oguucigu

vjcv"Ot0"Fwpecp"ugpv"vq"]Rkpmqyumk_"yjkng"jg"mpgy"]Rkpmqyumk_"ycu"kp"Pgxcfc."cpf"fwtkpi"jku

cfokvvgf"vtkru"vq"Pgxcfc0Ñ34

Fwpecp"xkukvgf"Ncu"Xgicu"kp"Crtkn"4237"hqt"vjtgg"fc{u"vq"pgiqvkcvg"vgtou"qh"vjg"Cuugv

Rwtejcug"Citggogpv"*CRC+"cpf"Ðeqpfwev"fwg"fknkigpegÑ"qp"RkpmqyumkÓu"eqorcpkgu035""Jg

xkukvgf"cickp"kp"Lwpg"4237"vq"eqpfwev"hwtvjgt"fwg"fknkigpeg036""Kp"Cwiwuv"4237."jg"xkukvgf"qpeg

9"Vjgug"hcevu"ctg"vcmgp"htqo"RkpmqyumkÓu"eqornckpv."cu"ygnn"cu"fgenctcvkqpu"htqo"dqvj"rctvkgu"hqt
vjg"rgtuqpcn"lwtkufkevkqp"fgvgtokpcvkqp"qpn{0""Vjg{"ctg"pqv"kpvgpfgf"cu"hkpfkpiu"qh"hcev0"

:"GEH"Pq0"3"cv"50

;"Id.

32"Id.="GEH"Pq0"34/3"cv"4"*Fgenctcvkqp"qh"Uvwctv"Fwpecp+0"

33"GEH"Pq0"3"cv":0"

34"GEH"Pq0"35/4"cv"4"*Fgenctcvkqp"qh"Pkejqncu"Rkpmqyumk+0

35"Id0"

36"Id0"cv"50
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oqtg"vq"ukip"cpf"gzgewvg"vjg"citggogpv37"cpf"vq"jgnr"rgtuqpcnn{"fgrqukv"c"&67.222"ejgem"kpvq

RkpmqyumkÓu"Pgxcfc"dcpm"ceeqwpv038"

Vjg"vgtou"qh"vjg"CRC"uvkrwncvgf"vjcv"Fwpecp"yqwnf"rwtejcug"vjg"cuugvu"cuuqekcvgf"ykvj

Cnng{"Ecv"cpf"Vqwij"Jqwug"hqt"&677.2220220""Fwpecp"citggf"vq"tgokv"47'"qh"tgxgpwgu"jg

gctpgf"d{"nkegpukpi"vjg"eqpvgpv"jg"ceswktgf"wpfgt"vjg"CRC"vq"vjktf"rctvkgu"wpvkn"jg"rckf"c"vqvcn"qh

&422.222.39"cpf"jg"yqwnf"rc{"vjg"dcncpeg"kp"35"oqpvjn{"kpuvcnnogpvu"qh"&37.22203:""FwpecpÓu

cvvqtpg{u."yjq"eqoowpkecvgf"fktgevn{"ykvj"Rkpmqyumk"cpf"jku"cvvqtpg{u."ygtg"dcugf"kp"Eqnqtcfq

yjgp"vjg{"rtgrctgf"cpf"hkpcnk¦gf"vjg"CRC03;""Vjg"CRC"eqpvckpu"c"ejqkeg/qh/ncy"rtqxkukqp

ugngevkpi"Eqnqtcfq"ncy"dwv"fqgu"pqv"eqpvckp"c"hqtwo/ugngevkqp"encwug042

Kp"Cwiwuv"4237."Fwpecp"uwdngcugf"qhhkeg"urceg"kp"Ncu"Xgicu"vq"jqwug"vjg"Uvqtcig"Ctgc

Pgvyqtm"*UCP+"vjcv"uvqtgf"vjg"ceswktgf"eqpvgpv043""Qpg"qh"FwpecpÓu"eqorcpkgu"jktgf"Hqttguv

Cxgt{"cu"cp"kpfgrgpfgpv"eqpvtcevqt"vq"yqtm"kp"vjg"Ncu"Xgicu"qhhkeg"cpf"ocpcig"cpf"gfkv"vjg

eqpvgpv"hqt"fkuvtkdwvkqp044""Kp"Pqxgodgt."Fwpecp"kphqtogf"Rkpmqyumk"vjcv"vjg"Ncu"Xgicu"qhhkeg

37"Yjgtg"vjg"CRC"ycu"ukipgf"cpf"gzgewvgf"ku"eqpvguvgf0""Fwpecp"uvcvgu"vjcv"jg"vtcxgngf"vq
Pgxcfc"kp"Cwiwuv"qpn{"vq"cuukuv"kp"fgrqukvkpi"vjg"ejgem"cpf"vjcv"jg"gzgewvgf"vjg"CRC"kp"Qvvcyc0"
GEH"Pq0"34/3"cv"40""Rkpmqyumk"ekvgu"vq"vgzv"oguucigu"dgvyggp"jkougnh"cpf"Fwpecp"kp"yjkej
Fwpecp"eqphktogf"jg"ycu"kp"Ncu"Xgicu"qp"Cwiwuv"3;."4237."cpf"yqwnf"vtcxgn"vq"RkpmqyumkÓu
qhhkeg"vq"Ðigv"vjg"hkpcn"uvgru"eqorngvgf"cpf"vjg"citggogpv"ukipgf0Ñ""GEH"Pq0"35/6"cv"40"
Rkpmqyumk"eqpvgpfu"vjcv"vjg"citggogpv"ycu"kp"hcev"ukipgf"kp"Pgxcfc0""GEH"Pq0"35/4"cv"60""Yjgp
fgvgtokpkpi"rgtuqpcn"lwtkufkevkqp."K"tguqnxg"cp{"eqphnkevu"kp"vjg"rctvkguÓ"fgenctcvkqpu"kp"hcxqt"qh
vjg"rnckpvkhh0""AT&T v. Compagnie Bruxelles Lambert.";6"H05f"7:8."7::"*;vj"Ekt0"3;;8+0

38"GEH"Pq0"35/4"cv"60

39"GEH"Pq0"3"cv"34Î350

3:"Id0"

3;"GEH"Pq0"34/3"cv"40

42"Id0"cv"60

43"GEH"Pq0"35/4"cv"70

44"Id0="GEH"Pq0"37"*Uwrrngogpvcn"Fgenctcvkqp"qh"Uvwctv"Fwpecp+0
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Ð]yqwnf_"dg"ujwv"fqyp"cv"vjg"gpf"qh"vjg"ewttgpv"ngcugÑ"cpf"vjcv"Cxgt{"yqwnf"eqpvkpwg"vq"gfkv

oqxkgu"kp"Xgicu045""Rkpmqyumk"cpf"Fwpecp"vjgp"rncppgf"vq"oqxg"vjg"UCP"cpf"cnn"qvjgt

rwtejcugf"cuugvu"vq"Qvvcyc046""Fwpecp"enckou"vjcv"jg"jcu"pqv"octmgvgf."nkegpugf."qt"uqnf"cp{"qh

vjg"ceswktgf"eqpvgpv"kp"Pgxcfc"dwv"hqewugu"kpuvgcf"qp"nkegpukpi"eqpvgpv"kp"Ecpcfc."Ecnkhqtpkc.

cpf"qvjgt"W0U0"octmgvu047"""

Fwpecp"vtcxgngf"vq"Ncu"Xgicu"vyq"oqtg"vkogu"chvgt"vjg"CRC"ycu"gzgewvgf"cpf"ogv"ykvj

Rkpmqyumk0""Kp"Lcpwct{"4238."Fwpecp"cpf"Rkpmqyumk"ogv"cpf"Ðjcf"rncppgf"vq"fkuewuu"dwukpguuÑ

dwv"kv"ku"wpengct"yjgvjgt"dwukpguu"ycu"cevwcnn{"fkuewuugf0""Hqt"vjtgg"fc{u"kp"Crtkn"4238."Fwpecp

uvc{gf"ykvj"Rkpmqyumk"kp"Ncu"Xgicu"cpf"vjg{"fkuewuugf"vjg"CRC"cpf"vjgkt"dwukpguu

tgncvkqpujkr048""Kp"Lcpwct{"4239."Fwpecp"ycu"rgtuqpcnn{"ugtxgf"kp"Enctm"Eqwpv{."Ncu"Xgicu

yjkng"cvvgpfkpi"cp"Cfwnv"Gpvgtvckpogpv"Gzrq049

Rkpmqyumk"cnngigu"vjcv"vjtqwijqwv"pgiqvkcvkqpu"hqt"vjg"CRC."Fwpecp"ocfg"pwogtqwu

hcnug"tgrtgugpvcvkqpu"qh"hcev"tgictfkpi"jku"octmgvkpi"rtqyguu."jku"eqppgevkqpu"ykvj"dtqcfecuv"cpf

ucvgnnkvg"pgvyqtmu."cpf"jku"tgncvkqpujkru"ykvj"qvjgtu"kp"vjg"kpfwuvt{."cnn"vq"kpfweg"Rkpmqyumk"vq

ugnn"jku"cuugvu"vq"Fwpecp0""Rkpmqyumk"cnuq"enckou"vjcv"Fwpecp"htcwfwngpvn{"gpvgtgf"kpvq"vjg

citggogpv"ykvj"pq"kpvgpvkqp"vq"cfjgtg"vq"vjg"rc{ogpv"vgtou0"

45"GEH"Pq0"35/4"cv"70

46"Vjg"tgcuqp"hqt"qrgpkpi"c"Ncu"Xgicu"qhhkeg"ku"cnuq"fkurwvgf0""Fwpecp"enckou"vjcv"vjg"qpn{
tgcuqp"jg"ngcugf"urceg"kp"Ncu"Xgicu"ycu"vjcv"Rkpmqyumk"tghwugf"vq"fkucuugodng"cpf"oqxg"vjg
UCP"vq"Qvvcyc"kp"Cwiwuv0""GEH"Pq0"34/3"cv"50""Rkpmqyumk"eqpvgpfu"vjcv"jg"pgxgt"tghwugf"vq
fkucuugodng"vjg"UCP"cpf"vjcv"vjg"fgekukqp"vq"oqxg"vjg"fcvc"vq"Qvvcyc"ycu"eqoowpkecvgf"vq"jko
ncvgt0""GEH"Pq0"35/4"cv"80

47"GEH"Pq0"34/3"cv"6Î70"

48"Vjg"pcvwtg"qh"vjgug"xkukvu"ku"fkurwvgf0""Fwpecp"enckou"vjcv"vjg{"ygtg"ogtgn{"uqekcn"vtkru="
Rkpmqyumk"enckou"vjcv"jg"kpvgpfgf"vq"fkuewuu"dwukpguu"fwtkpi"dqvj"xkukvu."cpf"vjcv"jg"rtgrctgf
cigpfcu"vq"fkuewuu"vjg"CRCÓu"rtqitguu"kp"cfxcpeg"qh"dqvj"vtkru0""Rkpmqyumk"enckou"vjcv"vjg"CRC
ycu"fkuewuugf"fwtkpi"vjg"Crtkn"xkukv."dwv"vjcv"Fwpecp"fkf"pqv"crrgct"Ðrctvkewnctn{"kpvgtguvgfÑ"kp
fkuewuukpi"dwukpguu0"

49"GEH"Pq0"35"cv"8="GEH"Pq0"60
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Rkpmqyumk"hwtvjgt"cnngigu"vjcv"Fwpecp"dtgcejgf"vjg"eqpvtcev"d{"hcknkpi"vq"ocmg"cv"ngcuv

vyq"kpuvcnnogpv"rc{ogpvu"cpf"vjg"oclqtkv{"qh"vjg"tgxgpwg/dcugf"rc{ogpvu"tgswktgf"d{"vjg"CRC0

Jg"cnuq"cnngigu"vjcv"Fwpecp"dtgcejgf"vjg"kornkgf"eqxgpcpv"qh"iqqf"hckvj"cpf"hckt"fgcnkpi"d{

hcknkpi"vq"octmgv"vjg"ceswktgf"eqpvgpv"kp"vjg"ocppgt"jg"enckogf"jg"yqwnf."chhgevkpi"vjg"cdknkv{"vq

ocmg"tgxgpwg/dcugf"rc{ogpvu"cu"eqpvgorncvgf0""Rkpmqyumk"enckou"vjcv"dghqtg"citggkpi"vq"vjg

CRC."jg"cpf"Fwpecp"citggf"vq"c"rtqurgevkxg"nkegpukpi"fgcn"ykvj"Fcvcvgej."c"rctgpv"eqorcp{"qh

Kpvgtpgv/uvtgcokpi"cpf"dtqcfecuvkpi"ugtxkegu0""Fwpecp"citggf"vjcv."qpeg"vjg"CRC"ykvj

Rkpmqyumk"ycu"gzgewvgf."jg"yqwnf"nkegpug"vjg"ceswktgf"eqpvgpv"vq"Fcvcvgej"hqt"&:22.2220""Fqkpi

uq"yqwnf"koogfkcvgn{"ucvkuh{"vjg"CRCÓu"tgswktgogpv"vjcv"Fwpecp"rc{"&422.222"htqo"tgxgpwg/

dcugf"rc{ogpvu0""Fwpecp"tgrgcvgfn{"rtqokugf"Rkpmqyumk"vjcv"jg"yqwnf"nkegpug"vq"Fcvcvgej"dwv

fkf"pqv"fq"uq0""Chvgt"hcknkpi"vq"nkegpug"vjg"eqpvgpv"koogfkcvgn{"chvgt"vjg"CRC"ycu"ukipgf."Fwpecp

crrtqcejgf"Fcvcvgej"cickp"vq"fkuewuu"c"rqvgpvkcn"nkegpukpi"citggogpv0""Kp"c"oggvkpi"ykvj

Fcvcvgej."Fwpecp"Ðycu"kpuwnvkpi"cpf"eqpfguegpfkpi"vq"FcvcvgejÓu"gornq{ggu."cpf."wrqp

kphqtocvkqp"cpf"dgnkgh."kpvgpvkqpcnn{"ucdqvcigf"cp{"tgockpkpi"rqvgpvkcn"hqt"Fcvcvgej"vq"nkegpug

vjg"Ceswktgf"Eqpvgpv"htqo"Fwpecp0Ñ4:""Rkpmqyumk"cnuq"dtkpiu"cp"kpvgpvkqpcn/kpvgthgtgpeg/ykvj/

rtqurgevkxg/geqpqoke/cfxcpvcig"encko"cickpuv"Fwpecp"dcugf"qp"vjgug"cnngicvkqpu0

Ncuvn{."Rkpmqyumk"cuugtvu"c"eqpxgtukqp"encko"wptgncvgf"vq"vjg"CRC0""Jg"enckou"vjcv."yjkng

vjg"UCP"ycu"rctv"qh"vjg"vcpikdng"rtqrgtv{"ceswktgf"wpfgt"vjg"CRC."Fwpecp"cnuq"tgvckpgf"eqpvtqn

qxgt"c"dgvc/ocuvgtkpi"fgem"*Fgem+"vjcv"ycu"wugf"vq"rtqeguu"vjg"eqpvgpv"hqwpf"qp"vjg"UCP0""Vjg

Fgem"ycu"pqv"qpg"qh"vjg"cuugvu"vtcpuhgttgf"wpfgt"vjg"CRC."dwv"Fwpecp"eqpxkpegf"RkpmqyumkÓu

tgrtgugpvcvkxg."ykvjqwv"RkpmqyumkÓu"mpqyngfig."vq"ugpf"vjg"Fgem"vq"Fwpecp"kp"Qvvcyc0"

Rkpmqyumk"jcu"tgrgcvgfn{"tgswguvgf"vjg"FgemÓu"rtqorv"tgvwtp."dwv"Fwpecp"jcu"tghwugf"cpf"ku"uvknn

kp"rquuguukqp"qh"vjg"Fgem0"

Fkuewuukqp

C0 Rgtuqpcn"Lwtkufkevkqp

Vjg"fwg/rtqeguu"encwug"qh"vjg"Hqwtvggpvj"Cogpfogpv"nkokvu"c"eqwtvÓu"rqygt"vq"dkpf"c

4:"GEH"Pq0"3"cv"330
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pqptgukfgpv"fghgpfcpv"vq"c"lwfiogpv"kp"vjg"uvcvg"kp"yjkej"kv"ukvu04;""Qpg"vtcfkvkqpcn"dcuku"hqt

rgtuqpcn"lwtkufkevkqp"ku"rj{ukecn"rtgugpeg"kp"vjg"uvcvg0""Kp Burnham v. Superior Court of

California."vjg"Uwrtgog"Eqwtv."kp"c"rnwtcnkv{"qrkpkqp."tgchhktogf"vjg"rtkpekrng"vjcv"Ðlwtkufkevkqp

dcugf"qp"rj{ukecn"rtgugpeg"cnqpg"eqpuvkvwvgu"fwg"rtqeguuÑ"cpf"vjcv"kv"ku"ÐhcktÑ"hqt"c"hqtwo"vq

gzgtekug"lwtkufkevkqp"qxgt"cp{qpg"yjq"ku"rtqrgtn{"ugtxgf"ykvjkp"vjg"uvcvg052""Vjg"Pgxcfc

Uwrtgog"Eqwtv"jcu"jgnf"vjcv"Ð]k_v"ku"ygnn/ugvvngf"vjcv"rgtuqpcn"lwtkufkevkqp"oc{"dg"cuugtvgf"qxgt

cp"kpfkxkfwcn"yjq"ku"ugtxgf"ykvj"rtqeguu"yjkng"rtgugpv"ykvjkp"vjg"hqtwo"uvcvg0Ñ53""Vjg"Pgxcfc

Uwrtgog"Eqwtv"jcu"cnuq"pqvgf"vjcv"vjg"Wpkvgf"Uvcvgu"Uwrtgog"EqwtvÓu"jqnfkpi"kp"International

Shoe"tgswktkpi"vjcv"Ðvjg"pqptgukfgpv"igpgtcnn{"owuv"jcxg"Òegtvckp"okpkowo"eqpvcevu"uwej"vjcv

vjg"ockpvgpcpeg"qh"vjg"uwkv"fqgu"pqv"qhhgpf"vtcfkvkqpcn"pqvkqpu"qh"hckt"rnc{"cpf"uwduvcpvkcn

lwuvkegÓÑ"qpn{"crrnkgu"yjgp"vjg"fghgpfcpv"ku"pqv"rj{ukecnn{"ugtxgf"kp"vjg"hqtwo"uvcvg054"

Fwpecp"ycu"rgtuqpcnn{"ugtxgf"kp"Pgxcfc0""Wpfgt"Pgxcfc"ncy."vjcv"cnqpg"ku"uwhhkekgpv"vq

4;"World-Wide Volkswagen Corp. v. Woodson."666"W0U0"4:8."4;3"*3;:2+0""Dgecwug"PgxcfcÓu
nqpi/cto"uvcvwvg."Pgx0"Tgx0"Uvcv0"¸"360287."tgcejgu"vjg"nkokvu"qh"fwg"rtqeguu"guvcdnkujgf"d{"vjg
Wpkvgf"Uvcvgu"Eqpuvkvwvkqp."Viega GmbH v. Eighth Jud. Dist. Ct0."54:"R05f"3374."3378"*Pgx0
4236+."K"crrn{"vjg"hgfgtcn"lwtkufkevkqpcn"cpcn{uku0""See Boschetto v. Hansing."75;"H05f"3233."3237
*;vj"Ekt0"422:+"*ÐYjgp"pq"hgfgtcn"uvcvwvg"iqxgtpu"rgtuqpcn"lwtkufkevkqp."vjg"fkuvtkev"eqwtv"crrnkgu
vjg"ncy"qh"vjg"hqtwo"uvcvg0Ñ+0

52"6;7"W0U0"826"*3;;2+="see also"Cripps v. Life Ins. Co. of North America.";:2"H04f"3483."3489
*;vj"Ekt0"3;;4+"*ÐRgtuqpcn"lwtkufkevkqp"qxgt"c"fghgpfcpv"ecp"dg"ceswktgf"kp"qpg"qh"vyq"yc{u<"d{
rgtuqpcn"ugtxkeg"qh"vjcv"fghgpfcpv"qt"d{"ogcpu"qh"c"fghgpfcpvÓu"Òokpkowo"eqpvcevuÓ"ykvj"vjg
lwtkufkevkqp0Ñ+="Martinez v. Aero Caribbean."986"H05f"3284."3289"*;vj"Ekt0"4236+"*tghgttkpi"vq
vjku"cu"Ðvci"lwtkufkevkqpÑ"vjcv"crrnkgu"vq"pcvwtcn"rgtuqpu"dwv"pqv"eqtrqtcvkqpu+0"

53"Cariaga v. Eighth Judicial Dist. Court of State."984"R04f"::8."::9"*Pgx0"3;::+"*ekvkpi
Pennoyer v. Neff.";7"W0U0"936."93:"*3:99+"*hkpfkpi"vjcv"vjg"eqwtv"jcf"lwtkufkevkqp"qxgt"fghgpfcpv
rgtuqpcnn{"ugtxgf"kp"Pgxcfc"kp"c"ecug"uggmkpi"tgeqxgt{"hqt"c"unkr/cpf/hcnn"ceekfgpv"vjcv"qeewttgf
kp"Ecnkhqtpkc0+"

54"Id0"cv":::"*Ð]Vjg"Wpkvgf"Uvcvgu"Uwrtgog"Eqwtv_"jcu"pgxgt"jgnf"vjcv"c"ujqykpi"qh"Òokpkowo
eqpvcevuÓ"ku"pgeguuct{"vq"lwuvkh{"vjg"gzgtekug"qh"rgtuqpcn"lwtkufkevkqp"yjgp"vjg"fghgpfcpv"ku
rgtuqpcnn{"ugtxgf"ykvj"rtqeguu"yjkng"rtgugpv"ykvjkp"vjg"hqtwo"uvcvg0Ñ+0"Vjg"rnwtcnkv{"kp"Burnham
eqphktou"CariagaÓu"crrtqcej0""See Burnham."6;7"W0U0"cv"83;"*ÐVjg"ujqtv"qh"vjg"ocvvgt"ku"vjcv
lwtkufkevkqp"dcugf"qp"rj{ukecn"rtgugpeg"alone"eqpuvkvwvgu"fwg"rtqeguu"dgecwug"kv"ku"qpg"qh"vjg
eqpvkpwkpi"vtcfkvkqpu"qh"qwt"ngicn"u{uvgo"0"0"0"0Ñ+"*gorjcuku"cffgf+0"
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guvcdnkuj"rgtuqpcn"lwtkufkevkqp0""Vjg"Uwrtgog"EqwtvÓu"fgvgtokpcvkqp"kp"Burnham."jqygxgt."ycu"c

rnwtcnkv{"fgekukqp="kv"ku"wpengct"yjgvjgt"vjg"Ðokpkowo"eqpvcevuÑ"cpcn{uku"ku"uvknn"tgswktgf"vq

ucvkuh{"fwg"rtqeguu"yjgp"c"fghgpfcpv"ku"rj{ukecnn{"rtgugpv"kp"vjg"hqtwo"cv"vjg"vkog"qh"ugtxkeg055"

Kp"nkijv"qh"vjku"wpegtvckpv{."K"cnuq"cpcn{¦g"FwpecpÓu"okpkowo"eqpvcevu0"

Cu"vjg"Wpkvgf"Uvcvgu"Uwrtgog"Eqwtv"gzrnckpgf"kp"vjg"rcvjocmkpi"International Shoe

qrkpkqp."Ð]c_nvjqwij"c"pqp/tgukfgpvÓu"rj{ukecn"rtgugpeg"ykvjkp"vjg"vgttkvqtkcn"lwtkufkevkqp"qh"vjg

eqwtv"ku"pqv"tgswktgfÑ"hqt"vjg"gzgtekug"qh"rgtuqpcn"lwtkufkevkqp."Ðvjg"pqptgukfgpv"igpgtcnn{"owuv

jcxg"Òegtvckp"okpkowo"eqpvcevu"uwej"vjcv"vjg"ockpvgpcpeg"qh"vjg"uwkv"fqgu"pqv"qhhgpf"vtcfkvkqpcn

pqvkqpu"qh"hckt"rnc{"cpf"uwduvcpvkcn"lwuvkeg0ÓÑ56""ÐVjgtg"ctg"vyq"hqtou"qh"rgtuqpcn"lwtkufkevkqp"vjcv

c"hqtwo"uvcvg"oc{"gzgtekug"qxgt"c"pqptgukfgpv"fghgpfcpvÏigpgtcn"lwtkufkevkqp"cpf"urgekhke

lwtkufkevkqp0Ñ57""Dgecwug"Rkpmqyumk"cdcpfqpu"cp{"ctiwogpv"vjcv"Fwpecp"ku"uwdlgev"vq"igpgtcn

lwtkufkevkqp"kp"Pgxcfc.58"K"lwor"uvtckijv"vq"vjg"urgekhke/lwtkufkevkqp"cpcn{uku0""Cpf"dgecwug"K"hkpf

vjcv"cp"gxkfgpvkct{"jgctkpi"yqwnf"pqv"ejcpig"vjg"qwveqog"qh"vjku"oqvkqp."o{"kpswkt{"hqewugu"qp

yjgvjgt"Rkpmqyumk"jcu"ocfg"c"rtkoc"hcekg"ujqykpi"vjcv"vjg"eqwtv"jcu"lwtkufkevkqp"qxgt"Fwpecp059"

Kp"gxcnwcvkpi"vjku"oqvkqp"vq"fkuokuu"wpfgt"Twng"34*d+*4+."K"ceegrv"cu"vtwg"vjg"wpeqpvtqxgtvgf

cnngicvkqpu"kp"vjg"eqornckpv05:""K"oc{"eqpukfgt"gxkfgpeg"rtgugpvgf"kp"fgenctcvkqpu"cpf"chhkfcxkvu

55"Lwuvkeg"Dtgppcp."kp"c"eqpewttkpi"qrkpkqp"lqkpgf"d{"vjtgg"qvjgt"lwuvkegu."citggf"vjcv"vjg
vtcfkvkqpcn"Ðvtcpukgpv"lwtkufkevkqpÑ"twng"ku"igpgtcnn{"xcnkf."dwv"eqpenwfgf"vjcv"uwej"lwtkufkevkqp
uvknn"owuv"Ðeqorqtv"ykvj"eqpvgorqtct{"pqvkqpu"qh"fwg"rtqeguuÑ"fkuewuugf"kp"International Shoe0
Burnham."6;7"W0U0"cv"852"*Dtgppcp."L0."eqpewttkpi+0"

56"Walden v. Fiore."356"U0"Ev0"3337."3343"*4236+"*swqvkpi"International Shoe Co. v. Washington.
548"W0U0"532."538"*3;67+"*kpvgtpcn"swqvcvkqpu"cpf"gnkrugu"qokvvgf+0

57"Boschetto,75;"H05f"cv"32380

58"Yjkng"vjg"eqornckpv"cnngigu"dqvj"igpgtcn"cpf"urgekhke"lwtkufkevkqp."Rkpmqyumk"qpn{"cuugtvu
urgekhke"lwtkufkevkqp"ctiwogpvu"kp"jku"tgurqpug"vq"FwpecpÓu"oqvkqp"vq"fkuokuu0"

59"Pebble Beach Co. v. Caddy."675"H05f"3373."3376"*;vj"Ekt0"4228+0""K"hkpf"vjku"oqvkqp"uwkvcdng
hqt"fkurqukvkqp"ykvjqwv"qtcn"ctiwogpv0""NT"9:/30

5:"AT&T v. Compagnie Bruxelles Lambert.";6"H05f"7:8."7::"*;vj"Ekt0"3;;8+0

9
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yjgp"fgvgtokpkpi"rgtuqpcn"lwtkufkevkqp05;"Eqphnkevu"dgvyggp"rctvkgu"qxgt"uvcvgogpvu"eqpvckpgf"kp

chhkfcxkvu"ctg"tguqnxgf"kp"RkpmqyumkÓu"hcxqt062"

30" Vguvkpi"hqt"urgekhke"lwtkufkevkqp

Urgekhke"lwtkufkevkqp"fgrgpfu"qp"cp"Ðcevkxkv{"qt"cp"qeewttgpeg"vjcv"vcmgu"rnceg"kp"]qt"ku

rwtrqugn{"fktgevgf"cv_"vjg"hqtwo"Uvcvg"cpf"ku"vjgtghqtg"uwdlgev"vq"vjg"UvcvgÓu"tgiwncvkqp0Ñ63""ÐKp

eqpvtcuv"vq"igpgtcn."cnn/rwtrqug"lwtkufkevkqp."urgekhke"lwtkufkevkqp"ku"eqphkpgf"vq"cflwfkecvkqp"qh

Òkuuwgu"fgtkxkpi"htqo."qt"eqppgevgf"ykvj."vjg"xgt{"eqpvtqxgtu{"vjcv"guvcdnkujgu"lwtkufkevkqp0ÓÑ64"

Kp"vjg"Pkpvj"Ektewkv."yg"crrn{"vjg"vjtgg/rtqpi"vguv"htqo"Schwarzenegger v. Fred Martin Motor

Company"hqt"cpcn{¦kpi"c"encko"qh"urgekhke"lwtkufkevkqp<

*3+"Vjg"pqp/tgukfgpv"fghgpfcpv"owuv"rwtrqughwnn{"fktgev"jku
cevkxkvkgu"qt"eqpuwoocvg"uqog"vtcpucevkqp"ykvj"vjg"hqtwo"qt
tgukfgpv"vjgtgqh="qt"rgthqto"uqog"cev"d{"yjkej"jg"rwtrqughwnn{
cxcknu"jkougnh"qh"vjg"rtkxkngig"qh"eqpfwevkpi"cevkxkvkgu"kp"vjg
hqtwo."vjgtgd{"kpxqmkpi"vjg"dgpghkvu"cpf"rtqvgevkqpu"qh"kvu"ncyu="

*4+"vjg"encko"owuv"dg"qpg"yjkej"ctkugu"qwv"qh"qt"tgncvgu"vq"vjg
fghgpfcpvÓu"hqtwo/tgncvgf"cevkxkvkgu="cpf"

*5+"vjg"gzgtekug"qh"lwtkufkevkqp"owuv"eqorqtv"ykvj"hckt"rnc{"cpf
uwduvcpvkcn"lwuvkeg."k0g0"kv"owuv"dg"tgcuqpcdng065

ÐVjg"rnckpvkhh"dgctu"vjg"dwtfgp"qh"ucvkuh{kpi"vjg"hktuv"vyq"rtqpiu"qh"vjg"vguv0""Kh"]jg_"hcknu"vq"ucvkuh{

gkvjgt"qh"vjgug"rtqpiu."rgtuqpcn"lwtkufkevkqp"ku"pqv"guvcdnkujgf"kp"vjg"hqtwo"uvcvg0Ñ66"

Vjg"Pkpvj"Ektewkv"Ðqhvgp"wugu"vjg"rjtcug"Òrwtrqughwn"cxcknogpv.Ó"kp"ujqtvjcpf"hcujkqp."vq

5;"Hupe v. Mani."4238"YN"58;22;5."cv",6"*F0"Pgx0"Lwn{"34."4238+"*ekvkpi"In re Cathode Ray
Tube (CRT) Antitrust Litig."49"H0"Uwrr0"5f"3224."322:"*P0F0"Ecn0"4236++="see also Doe v. Unocal
Corp.."46:"H05f";37.";44"*;vj"Ekt0"4223+0

62"Id.="see Bancroft & Masters, Inc. v. August Nat’l Inc.."445"H05f"32:4."32:9"*;vj"Ekt0"4222+
*ÐDgecwug"vjg"rtkoc"hcekg"lwtkufkevkqpcn"cpcn{uku"tgswktgu"wu"vq"ceegrv"vjg"rnckpvkhhÓu"cnngicvkqpu
cu"vtwg."yg"owuv"cfqrv"]vjg"rnckpvkhhÓu_"xgtukqp"qh"gxgpvu"hqt"rwtrqugu"qh"vjku"crrgcn0Ñ+0

63"Goodyear Dunlop Tires Operations, S.A. v. Brown."786"W0U0";37.";3;"*4233+0

64"Id."*kpvgtpcn"ekvcvkqpu"cpf"swqvcvkqpu"qokvvgf+0

65"Schwarzenegger v. Fred Martin Motor Co.."596"H05f"9;9.":24"*;vj"Ekt0"4226+0

66"Id0"*kpvgtpcn"ekvcvkqpu"qokvvgf+0
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kpenwfg"dqvj"rwtrqughwn"cxcknogpv"cpf"rwtrqughwn"fktgevkqp."dwv"cxcknogpv"cpf"fktgevkqp"ctg."kp

hcev."vyq"fkuvkpev"eqpegrvu0Ñ67""Vjg"rwtrqughwn/cxcknogpv"cpcn{uku"ku"wugf"hqt"enckou"uqwpfkpi"kp

eqpvtcev."yjkng"vjg"rwtrqughwn/fktgevkqp"cpcn{uku"ku"wugf"hqt"enckou"uqwpfkpi"kp"vqtv068""Dgecwug

Rkpumqymk"tckugu"dqvj"vqtv"cpf"eqpvtcev"enckou."K"crrn{"dqvj"uvcpfctfu069

40" Fwpecp"rwtrqughwnn{"cxckngf"jkougnh"qh"vjg"dgpghkvu"qh"vjg"hqtwo"uvcvg0"

ÐC"eqpvtcev"cnqpg"fqgu"pqv"cwvqocvkecnn{"guvcdnkuj"okpkowo"eqpvcevu"kp"vjg"rnckpvkhhÓu

jqog"hqtwo0Ñ6:""Rwtrqughwn/cxcknogpv"cpcn{uku"gzcokpgu"Ðrtkqt"pgiqvkcvkqpu"cpf"eqpvgorncvgf

hwvwtg"eqpugswgpegu.Ñ"cu"ygnn"cu"Ðvjg"rctvkguÓ"cevwcn"eqwtug"qh"fgcnkpi0Ñ6;""Yjgp"rctvkgu"Ðtgcej

qwv"dg{qpf"qpg"uvcvg"cpf"etgcvg"eqpvkpwkpi"tgncvkqpujkru"cpf"qdnkicvkqpu"ykvj"ekvk¦gpu"qh"cpqvjgt

uvcvg.Ñ"vjg{"ctg"Ðuwdlgev"vq"tgiwncvkqp"cpf"ucpevkqpu"kp"vjg"qvjgt"Uvcvg"hqt"vjg"eqpugswgpegu"qh

vjgkt"cevkxkvkgu0Ñ72""

Rkpmqyumk"jcu"ocfg"c"rtkoc"hcekg"ujqykpi"qh"rgtuqpcn"lwtkufkevkqp"qxgt"Fwpecp0"

Fwpecp"vtcxgngf"vq"Ncu"Xgicu"cv"ngcuv"vjtgg"vkogu"hqt"ocvvgtu"fktgevn{"tgncvgf"vq"vjg"CRC0""Jg

rgtuqpcnn{"tgpvgf"qhhkeg"urceg"kp"Ncu"Xgicu"hqt"hqwt"oqpvju"vq"uvqtg"cuugvu"ceswktgf"d{"vjg"CRC0"

Jg"ocpcigf"cp"kpfgrgpfgpv"eqpvtcevqt73"yjq"eqpfwevgf"dwukpguu"fktgevn{"tgncvgf"vq"vjg"CRC"kp

Ncu"Xgicu"hqt"crrtqzkocvgn{"ukz"oqpvju0""FwpecpÓu"eqpvgpvkqp"vjcv"jg"qpn{"tgpvgf"qhhkeg"urceg

cpf"jktgf"Cxgt{"dgecwug"Rkpmqyumk"tghwugf"vq"fkuugodng"cpf"ujkr"vjg"UCP"vq"Fwpecp"kp"Qvvcyc

67"Id."*kpvgtpcn"ekvcvkqpu"qokvvgf+0

68"Picot v. Weston."9:2"H05f"3428."3434"*;vj"Ekt0"4237+0"

69"See id0

6:"Boschetto."75;"H05f"cv"32390"

6;"Burger King Corp. v. Rudzewicz."693"W0U0"683."69:"*3;:7+0

72"Id."cv"69;0

73"Rkpmqyumk"tghgtu"vq"vjg"Ncu"Xgicu"yqtmgt"cu"cp"gornq{gg0""Fwpecp"eqpvgpfu"vjcv"jg"ycu"cp
kpfgrgpfgpv"eqpvtcevqt0""Hqt"rgtuqpcn/lwtkufkevkqp"rwtrqugu."vjku"ku"c"fkuvkpevkqp"ykvjqwv"c
fkhhgtgpeg0""Gkvjgt"yc{."Fwpecp"chhktocvkxgn{"jktgf"uqogqpg"kp"Ncu"Xgicu"cpf"ocpcigf"jku
cevkxkvkgu"vjcv"ygtg"kpfkurwvcdn{"tgncvgf"vq"vjg"CRC0
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ku"fkurwvgf"d{"RkpmqyumkÓu"fgenctcvkqp."yjkej"K"owuv"ceegrv"cu"vtwg"cv"vjku"oqvkqp/vq/fkuokuu

uvcig0""Tgictfnguu."Fwpecp"vqqm"cfxcpvcig"qh"Pgxcfc"ncyu"kp"hwtvjgtcpeg"qh"vjg"CRC"d{"tgpvkpi

urceg"cpf"uwdokvvkpi"rc{ejgemu"vq"vjg"uvcvg0""Vjcv"ku"uwhhkekgpv"vq"eqphgt"rgtuqpcn"lwtkufkevkqp074

FwpecpÓu"vyq"cnngigfn{"rgtuqpcn"vtkru"vq"Ncu"Xgicu"chvgt"vjg"CRCÓu"gzgewvkqp"fq"pqv

wpfgtewv"vjku"eqpenwukqp0""Hktuv."vjg"pcvwtg"qh"vjqug"vtkru"ku"fkurwvgf0""Gxgp"cuuwokpi"vjcv"vyq"qh

FwpecpÓu"hkxg"vtkru"vq"Ncu"Xgicu"ygtg"pqv"ocfg"hqt"vjg"rwtrqug"qh"vjg"CRC."vjku"fqgu"pqv

qwvygkij"FwpecpÓu"qvjgt"eqppgevkqpu"ykvj"vjg"hqtwo0""Pgkvjgt"fqgu"FwpecpÓu"eqpvgpvkqp"vjcv"jg

fkf"pqv"octmgv"qt"nkegpug"wpfgt"vjg"CRC"kp"Pgxcfc0""Jku"eqppgevkqpu"ykvj"vjg"hqtwo"vjtqwij

tgpvkpi"qhhkeg"urceg."jktkpi"cp"kpfgrgpfgpv"eqpvtcevqt."cpf"tgrgcvgfn{"xkukvkpi"vjg"uvcvg."kp

cffkvkqp"vq"vjg"hcev"vjcv"jg"ycu"rgtuqpcnn{"ugtxgf"kp"Pgxcfc."fgoqpuvtcvg"rwtrqughwn"cxcknogpv

qh"vjg"dgpghkvu"cpf"rtqvgevkqpu"qh"PgxcfcÓu"ncyu0

50 Fwpecp"rwtrqugn{"fktgevgf"jku"cnngigf"vqtvkqwu"eqpfwev"kpvq"Pgxcfc0"

Vq"rwtrqughwnn{"fktgev"cevkxkvkgu"cv"c"hqtwo"uvcvg."c"fghgpfcpv"owuv"*3+"eqookv"cp

kpvgpvkqpcn"cev."*4+"gzrtguun{"ckogf"cv"vjg"hqtwo."*5+"vjcv"ecwugu"hqtguggcdng"jcto"kp"vjg"hqtwo075"

Kv"ku"pqv"gpqwij"vjcv"vjg"fghgpfcpvÓu"cevu"okijv"etgcvg"Ðhqtguggcdng"ghhgevu"kp"vjg"hqtwo"uvcvg0Ñ76"

Vjg"rtqrgt"swguvkqp"ku"pqv"yjgtg"vjg"rnckpvkhh"gzrgtkgpegf"c"rctvkewnct"kplwt{"qt"ghhgev"dwv

yjgvjgt"vjg"fghgpfcpvÓu"eqpfwev"eqppgevu"jko"vq"vjg"hqtwo"kp"c"ogcpkpihwn"yc{0Ñ77""

Eqwtvu"igpgtcnn{"tgeqipk¦g"vjcv"okutgrtgugpvcvkqpu"wpfgtn{kpi"htcwf"cpf"qvjgt"vqtv"enckou

eqpuvkvwvg"kpvgpvkqpcn"cevu"hqt"vjg"rwtrqughwn/fktgevkqp"cpcn{uku078""FwpecpÓu"cnngigf"eqpfwev

74"See e.g., Jarzab v. KM Enterprises, Inc.."4234"YN"3;;9:36."cv",9"*P0F0"Ecn0"Lwpg"5."4234+
*rc{kpi"c"tgukfgpvÓu"ucnct{"cpf"tgpvkpi"qhhkeg"urceg"kp"hqtwo"uvcvg"hqt"hqwt"oqpvju"eqphgttgf
rgtuqpcn"lwtkufkevkqp+0"

75"Mavrix Photo Co. v. Brand Techs., Inc.."869"H05f"343:."3449Î4:"*;vj"Ekt0"4233+0"

76"Wash. Show Co. v. A-Z Sporting Goods Inc.."926"H05f"88:."897"*;vj"Ekt0"4234+0"

77"Walden."356"U0Ev0"cv"33470"

78"See e.g., Calder v. Jones, 687"W0U0"9:5."9:;"*3;:6+"*rwdnkujkpi"qh"cnngigfn{"fghcocvqt{"ctvkeng
eqpuvkvwvgu"cp"kpvgpvkqpcn"cev+="Schwarzenegger."596"H05f"cv":28"*jqnfkpi"vjcv"eqoowpkecvkqpu
ykvjkp"cp"cfxgtvkugogpv"ygtg"cp"kpvgpvkqpcn"cev+="Marlyn Nutraceuticals, Inc. v. Improvita
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wpfgtn{kpi"RkpmqyumkÓu"vqtv"encko"cickpuv"jkoÏocmkpi"hcnug"uvcvgogpvu."ykvjjqnfkpi"rc{ogpvu.

cpf"qdvckpkpi"rtqrgtv{"wpfgt"hcnug"rtgvgpuguÏctg"kpvgpvkqpcn0"

Vjg"Ðgzrtguu"ckokpiÑ"tgswktgogpv"Ðku"ucvkuhkgf"yjgp"Òvjg"fghgpfcpv"ku"cnngigf"vq"jcxg

gpicigf"kp"ytqpihwn"eqpfwev"vctigvgf"cv"c"rnckpvkhh"yjqo"vjg"fghgpfcpv"mpqyu"vq"dg"c"tgukfgpv

qh"vjg"hqtwo"uvcvg0ÓÑ79""Fwpecp"mpgy"vjcv"Rkpmqyumk"ycu"c"Pgxcfc"tgukfgpv"cpf"qrgtcvgf"Vqwij

Jqwug"cpf"Cnng{"Ecv"ykvjkp"vjg"uvcvg."cu"fgoqpuvtcvgf"d{"vjg"pwogtqwu"xkukvu"cpf

eqoowpkecvkqpu"vjcv"Fwpecp"ocfg"vq"Rkpmqyumk"kp"Pgxcfc"cpf"jku"fgekukqp"vq"tgpv"qhhkeg"urceg

kp"Pgxcfc."yjgtg"vjg"ceswktgf"eqpvgpv"ycu"jgnf"hqt"cv"ngcuv"hqwt"oqpvju"chvgt"vjg"CRC"ycu

gzgewvgf0""FwpecpÓu"cnngigf"okutgrtgugpvcvkqpu."ocfg"yjkng"kp"Pgxcfc"cpf"kp"eqoowpkecvkqpu

ykvj"Rkpmqyumk"vq"Pgxcfc."vjgtghqtg"jcf"hqtguggcdng"kplwtkqwu"ghhgevu"kp"Pgxcfc0"

60 RkpmqyumkÓu"enckou"ctkug"qwv"qh"FwpecpÓu"hqtwo/tgncvgf"cevkxkv{0

C"encko"ctkugu"qwv"qh"c"fghgpfcpvÓu"hqtwo/tgncvgf"cevkxkvkgu"kh"vjg"rnckpvkhh"yqwnf"pqv"jcxg

dggp"kplwtgf"Ðdwv"hqtÑ"vjg"fghgpfcpvÓu"eqpvcev"ykvj"vjg"hqtwo0""ÐVjg"Òdwv"hqtÓ"vguv"rtgugtxgu"vjg

tgswktgogpv"vjcv"vjgtg"dg"uqog"pgzwu"dgvyggp"vjg"ecwug"qh"cevkqp"cpf"vjg"fghgpfcpvÓu"cevkxkvkgu

kp"vjg"hqtwo0Ñ7:""Cnn"qh"FwpecpÓu"enckou"tgncvg"vq"vjg"eqpvtcev"pgiqvkcvkqpu"cpf

okutgrtgugpvcvkqpu"vjcv"ygtg"fktgevgf"vqyctf"Rkpmqyumk"kp"Pgxcfc0""FwpecpÓu"vgngrjqpke

eqttgurqpfgpeg"ykvj"Rkpmqyumk."cu"ygnn"cu"FwpecpÓu"vtkru"vq"Pgxcfc."ygtg"cnn"rctv"qh"vjqug

okutgrtgugpvcvkqpu0""Dwv"hqt"FwpecpÓu"cnngigf"okutgrtgugpvcvkqpu"cpf"dtgcej"qh"vjg"CRC"cpf"kvu

kornkgf"fwvkgu."Rkpmqyumk"yqwnf"pqv"jcxg"uwhhgtgf"jcto"kp"Pgxcfc0""FwpecpÓu"wug"qh"Pgxcfc

qhhkeg"urceg"cpf"cp"gornq{gg"ykvjkp"Pgxcfc"hqt"rwtrqugu"qh"vjg"CRC"hwtvjgt"ukipkhkgu"vjcv"vjgtg

Health Prods.."885"H0"Uwrr0"4f":63.":72"*F0"Ctk¦0"422;+"*jcxkpi"Ðpq"vtqwdng"hkpfkpi"vjcvÑ
okutgrtgugpvcvkqpu"kp"htcwf"encko"ucvkuhkgf"vjg"kpvgpvkqpcn/cev"tgswktgogpv"qh"rwtrqughwn/
fktgevkqp"vguv+= Summit Growth Mgmt., LLC v. Marek."4234"YN"5::82:;."cv",5"*F0"Pgx0"Ugrv0"8.
4234+"*ucog+0"

79"Dole Food Co., Inc., v. Watts."525"H05f"3326."3333"*;vj"Ekt0"4224+"*kpvgtpcn"ekvcvkqp"qokvvgf+0"

7:"Shute v. Carnival Cruise Lines.":;9"H04f"599."5:7"*;vj"Ekt0"3;;2+."overruled on other grounds
by6;;"W0U0"7:7="see also Doe v. Am. Nat’l Red Cross."334"H05f"326:."3274"p09"*;vj"Ekt0"3;;9+
*ÐCnvjqwij"Shutejcu"dggp"swguvkqpgf."vjg"Òdwv"hqt"vguvÓ"tgockpu"xkcdng0Ñ+0
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ycu"c"pgzwu"dgvyggp"jku"rgthqtocpeg"wpfgt"vjg"CRC"cpf"jku"vkgu"vq"Pgxcfc0

70 Gzgtekug"qh"rgtuqpcn"lwtkufkevkqp"qxgt"Fwpecp"ku"tgcuqpcdng0

Hkpcnn{."K"gxcnwcvg"yjgvjgt"vjg"gzgtekug"qh"lwtkufkevkqp"ku"tgcuqpcdng"cpf"qvjgtykug

eqorqtvu"Ðykvj"Òhckt"rnc{"cpf"uwduvcpvkcn"lwuvkeg0ÓÑ7;""K"eqpukfgt<"Ð*3+"vjg"gzvgpv"qh"c"fghgpfcpvÓu

rwtrqughwn"kpvgtlgevkqp="*4+"vjg"dwtfgp"qp"vjg"fghgpfcpv"kp"fghgpfkpi"kp"vjg"hqtwo="*5+"vjg"gzvgpv

qh"eqphnkev"ykvj"vjg"uqxgtgkipv{"qh"vjg"fghgpfcpvÓu"uvcvg="*6+"vjg"hqtwo"uvcvgÓu"kpvgtguv"kp

cflwfkecvkpi"vjg"fkurwvg="*7+"vjg"oquv"ghhkekgpv"lwfkekcn"tguqnwvkqp"qh"vjg"eqpvtqxgtu{="*8+"vjg

korqtvcpeg"qh"vjg"hqtwo"vq"vjg"rnckpvkhhÓu"kpvgtguv"kp"eqpxgpkgpv"cpf"ghhgevkxg"tgnkgh="cpf"*9+"vjg

gzkuvgpeg"qh"cp"cnvgtpcvkxg"hqtwo0Ñ82""Pq"hcevqt"ku"fkurqukvkxg083

Cu"fkuewuugf"kp"Ugevkqp"C*6+."vjg"gzvgpv"qh"FwpecpÓu"kpvgtlgevkqp"kpvq"Pgxcfc"chhcktu

ygkiju"kp"hcxqt"qh"gzgtekukpi"rgtuqpcn"lwtkufkevkqp0""Dqvj"Fwpecp"cpf"jku"cuuqekcvguÏyjq

rtguwocdn{"yqwnf"dg"ykvpguugu"kp"vjku"ecugÏvtcxgngf"vq"Pgxcfc"qp"cv"ngcuv"vjtgg"qeecukqpu"kp

eqppgevkqp"ykvj"vjg"CRC."cpf"Fwpecp"jcu"vtcxgngf"vq"vjg"uvcvg"pwogtqwu"qvjgt"vkogu"vq"xkukv

Rkpmqyumk"cpf"eqpfwev"qvjgt"dwukpguu0""Dcugf"qp"vjg"eqpvcev"vjcv"Fwpecp"jcf"ykvj"Pgxcfc"kp

pgiqvkcvkpi"cpf"qdvckpkpi"vjg"dgpghkv"qh"vjg"CRC."kv"ku"tgcuqpcdng"vq"tgswktg"jko"vq"fghgpf"jku

cevkqpu"kp"Pgxcfc0""

RkpmqyumkÓu"kpvgtguv"kp"eqpxgpkgpv"cpf"ghhgevkxg"tgnkgh"cnuq"ygkiju"kp"hcxqt"qh"gzgtekukpi

lwtkufkevkqp0""Rkpmqyumk"cpf"jku"vyq"eqorcpkgu"tgukfg"kp"cpf"eqpfwev"vjgkt"cevkxkvkgu"jgtg0""Yjkng

vjg"cuugvu"ceswktgf"wpfgt"vjg"CRC"jcxg"ukpeg"dggp"vtcpuhgttgf"vq"Qvvcyc."qvjgt"fqewogpvu.

kphqtocvkqp."cpf"kpfkxkfwcnu"vjcv"ctg"tgngxcpv"vq"fkueqxgt{"kp"vjku"cevkqp"ctg"hqwpf"jgtg0""Pgxcfc

cnuq"jcu"cp"kpvgtguv"kp"cflwfkecvkpi"c"fkurwvg"dtqwijv"d{"qpg"qh"kvu"tgukfgpvu0""Fwpecp"enckou"vjcv

cnvgtpcvkxg"hqtwou"gzkuv"kp"Ecnkhqtpkc"cpf"Ecpcfc0""Ecnkhqtpkc"jcu"pq"eqppgevkqp"vq"RnckpvkhhÓu

enckou"qvjgt"vjcp"vjg"hcev"vjcv"uqog"vgngrjqpke"pgiqvkcvkqpu"oc{"jcxg"qeewttgf"yjkng"Fwpecp

7;"Panavision Int’l, L.P. v. Toeppen,"363"H05f"3538."3544"*;vj"Ekt0"3;;:+."jqnfkpi"oqfkhkgf"d{
Yahoo! Inc. v. La Ligue Contre Le Racisme Et L’Antisemitisme."655"H05f"33;;"*;vj"Ekt0"4228+0

82"Rio Properties, Inc. v. Rio Int’l Interlink."4:6"H05f"3229."3243"*;vj"Ekt0"4224+0"

83"Id.
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ycu"kp"Ecnkhqtpkc0""Yjkng"vjgtg"oc{"dg"cp"cxckncdng"hqtwo"kp"Ecpcfc"vq"cflwfkecvg"vjgug"enckou.

kv"yqwnf"dg"wptgcuqpcdng"vq"ocmg"Rkpmqyumk"rtqugewvg"cp"cevkqp"vjcv"ctqug"htqo"FwpecpÓu

Pgxcfc"eqpvcevu"kp"c"hqtgkip"eqwpvt{0""Fwpecp"fqgu"pqv"ctiwg"vjcv"vjgtg"ku"cp{"eqphnkev"ykvj"vjg

uqxgtgkipv{"qh"vjku"eqwtv0""Chvgt"eqpukfgtkpi"cnn"qh"vjg"Pkpvj"EktewkvÓu"hcevqtu."K"eqpenwfg"vjcv

gzgtekug"qh"rgtuqpcn"lwtkufkevkqp"qxgt"Fwpecp"kp"vjku"ecug"ku"tgcuqpcdng0"Uq"K"vwtp"vq"vjg

tgockpkpi"fkuokuucn"ctiwogpvu0

D0 Htcwf"cnngicvkqpu"

Hgfgtcn"Twng"qh"Ekxkn"Rtqegfwtg":*c+"rtqxkfgu"vjg"dcuke"uvcpfctf"hqt"hgfgtcn"rngcfkpiu<

ÐC"rngcfkpi"vjcv"uvcvgu"c"encko"hqt"tgnkgh"owuv"eqpvckp<"*3+"c"ujqtv"cpf"rnckp"uvcvgogpv"qh"vjg

itqwpfu"hqt"vjg"eqwtvÓu"lwtkufkevkqp"0"0"0"0="*4+"c"ujqtv"cpf"rnckp"uvcvgogpv"qh"vjg"encko"ujqykpi

vjcv"vjg"rngcfgt"ku"gpvkvngf"vq"tgnkgh="cpf"*5+"c"fgocpf"hqt"vjg"tgnkgh"uqwijv0Ñ""C"eqornckpv"ku

uwdlgev"vq"fggrgt"uetwvkp{"yjgp"kv"eqpvckpu"cnngicvkqpu"qh"htcwf0""Twng";"qh"vjg"Hgfgtcn"Twngu"qh

Ekxkn"Rtqegfwtg"tgswktgu"c"rctv{"vq"Ðuvcvg"ykvj"rctvkewnctkv{"vjg"ektewouvcpegu"eqpuvkvwvkpi"htcwf

qt"okuvcmg0Ñ""Twng";Óu"Ðrctvkewnctkv{Ñ"uvcpfctf"tgswktgu"c"rnckpvkhh"vq"Ðkfgpvkh{"vjg"yjq."yjcv.

yjgp."yjgtg."cpf"jqy"qh"vjg"okueqpfwev"ejctigf."cu"ygnn"cu"yjcv"ku"hcnug"qt"okungcfkpi"cdqwv

vjg"rwtrqtvgfn{"htcwfwngpv"uvcvgogpv."cpf"yj{"kv"ku"hcnug0Ñ84""Vjku"kpetgcugf"fgvckn"ku"tgswktgf"Ðvq

ikxg"fghgpfcpvu"pqvkeg"qh"vjg"rctvkewnct"okueqpfwev"]vjcv_"ku"cnngigf"vq"eqpuvkvwvg"vjg"htcwf

ejctigf"uq"vjcv"vjg{"ecp"fghgpf"cickpuv"vjg"ejctig"cpf"pqv"lwuv"fgp{"vjcv"vjg{"jcxg"fqpg

cp{vjkpi"ytqpi0Ñ85"Jqygxgt."Ðeqwtvu"owuv"uvtkmg"c"dcncpeg"dgvyggp"rtqxkfkpi"cfgswcvg"pqvkeg"vq

vjg"cfxgtug"rctv{"yjkng"cv"vjg"ucog"vkog"pqv"ghhgevkxgn{"tgswktkpi"rtg/fkueqxgt{0Ñ86""Vjwu."enckou

itqwpfgf"kp"htcwf"qt"okuvcmg"owuv"oggv"dqvj"Twng":Óu"Ðrncwukdknkv{Ñ"uvcpfctf"cpf"Twng";*d+Óu

Ðrctvkewnctkv{Ñ"uvcpfctf0""ÐOcnkeg."kpvgpv."mpqyngfig."cpf"qvjgt"eqpfkvkqpu"qh"c"rgtuqpÓu"okpf

84"Ebeid ex rel. United States v. Lungwitz."838"H05f";;5.";;:"*;vj"Ekt0"4232+0"

85"Semegen v. Weidner."9:2"H04f"949."953"*;vj"Ekt0"3;:7+0""

86"G.K. Las Vegas Ltd. P’ship v. Simon Prop. Gp., Inc.."682"H0"Uwrr0"3444."345:"*F0"Pgx0"4228+
*ekvkpi"In re Silicon Graphics Inc. Sec. Litig.."3:5"H05f";92.";;;"*;vj0"Ekt0"3;;;++0
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oc{"dg"cnngigf"igpgtcnn{0Ñ87

RkpmqyumkÓu"hktuv."ugeqpf."cpf"vjktf"ecwugu"qh"cevkqp88"ctg"cnn"itqwpfgf"kp"htcwf."uq"vjg{

ctg"uwdlgev"vq"Twng";*d+Óu"jgkijvgpgf"rngcfkpi"uvcpfctf0""Vjg"eqornckpv"uvcvgu"vjcv"Ðfwtkpi"vjg

hktuv"jcnh"qh"4237Ñ"cpf"dgvyggp"Lwpg"cpf"Cwiwuv."4237."Fwpecp."vjtqwij"kp/rgtuqp."vgzv."cpf

vgngrjqpg"eqoowpkecvkqpu."ocfg"okungcfkpi"uvcvgogpvu"vq"Rkpmqyumk"vjcv"*3+"jg"yqwnf

ciitguukxgn{"octmgv"vjg"ceswktgf"eqpvgpv"vq"ucvkuh{"vjg"CRCÓu"tgxgpwg/dcugf"rc{ogpv="*4+

qxgtuvcvgf"jku"octmgvkpi"rtqyguu"kp"ugnnkpi"cpf"nkegpukpi"eqpvgpv"vq"dtqcfecuvgtu="*5+"jg"yqwnf

gpvgt"kpvq"c"eqpvtcev"ykvj"Fcvcvgej"qpeg"vjg"CRC"ycu"gzgewvgf."tguwnvkpi"kp"hkpcpekcn"ickp"hqt

dqvj"Fwpecp"cpf"Rkpmqyumk="cpf"*6+"jg"jcf"uwduvcpvkcn"eqppgevkqpu"kp"vjg"dtqcfecuvkpi

eqoowpkv{0""Rkpmqyumk"cnngigf"vjcv"Fwpecp"mpqykpin{"eqwnf"pqv"ciitguukxgn{"octmgv"vjg

eqpvgpv"cpf"kpvgpvkqpcnn{"qxgtuvcvgf"jku"octmgvkpi"rtqyguu"vq"kpfweg"Rkpmyqumk"vq"citgg"vq"vjg

CRC"cpf"vjg"tgxgpwg/dcugf"rc{ogpv"uvtwevwtg0

RkpmqyumkÓu"cnngicvkqpu"fq"pqv"oggv"Twng";*d+Óu"jgkijvgpgf"rngcfkpi"tgswktgogpvu0

Rkpmqyumk"fqgu"pqv"rqkpv"vq"cp{"urgekhke"uvcvgogpvu"vjcv"Fwpecp"ocfg"cdqwv"jku"octmgvkpi

rtqyguu."dwukpguu"eqppgevkqpu."qt"rtqokugu"vq"ciitguukxgn{"octmgv"ceswktgf"eqpvgpv0""Vjg"xciwg

cnngicvkqpu"vjcv"jg"ocfg"uwej"uvcvgogpvu"vjtqwijqwv"pgiqvkcvkqpu"vjcv"qeewttgf"vjtqwij"ocp{

ogfkwou"ctg"pqv"uwhhkekgpv"vq"ujqy"jqy"qt"yjgtg"vjg"uvcvgogpvu"ygtg"ocfg0""Rkpmqyumk"cnuq

fqgu"pqv"rtqxkfg"uwhhkekgpv"kphqtocvkqp"cdqwv"FwpecpÓu"tgrtgugpvcvkqpu"tgictfkpi"vjg"Fcvcvgej

fgcn0""Jg"cnvgtpcvkxgn{"cnngigu"vjcv"vjg"okutgrtgugpvcvkqpu"qeewttgf"fwtkpi"vjg"hktuv"jcnh"qh"4237

cpf"dgvyggp"Lwpg"cpf"Cwiwuv0""Dcukecnn{"vjgp."Rkpmqyumk"eqwnf"dg"tghgttkpi"vq"cp{

okutgrtgugpvcvkqpu"ocfg"fwtkpi"vjg"oclqtkv{"qh"42370""Uwej"c"dtqcf"vkoghtcog"ku"kpuwhhkekgpv"vq

kfgpvkh{"yjgp"vjg"cnngigf"htcwf"qeewttgf089"

87"Hgf0"T0"Ekx0"R0";*d+0"

88"GEH"Pq0"3"cv"37Î3:0"

89"See e.g., Atl. Richland Co. v. Ramirez."398"H05f"6:3"*;vj"Ekt0"3;;;+"*wprwdnkujgf+
*Ð]C_nvjqwij"vjg"eqornckpv"uwiiguvu"vjcv"vjg"okutgrtgugpvcvkqpu"qeewttgf"kp"Òncvg"3;;2Ó"qt"Ògctn{
3;;3.Ó"ogtgn{"kfgpvkh{kpi"c"rgtkqf"urcppkpi"ugxgtcn"oqpvju"fqgu"pqv"cfgswcvgn{"kfgpvkh{"vjg"vkog
qh"vjg"okutgrtgugpvcvkqpu0Ñ+0
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" Vq"fgoqpuvtcvg"vjcv"FwpecpÓu"uvcvgogpvu"ygtg"kpvgpvkqpcn"cpf"hcnug."vjg"eqornckpv"ugvu

hqtvj"hcevu"fkuewuukpi"FwpecpÓu"kpxqnxgogpv"kp"vyq"qvjgt"citggogpvu"ykvj"vyq"pqp/rctvkgu"kp

yjkej"Fwpecp"ocfg"ukoknct"rtqokugu"cpf"okutgrtgugpvcvkqpu"vq"vjqug"cnngigf"kp"vjku"ecug0"

Fwpecp"uvcvgu"ykvjqwv"uwrrqtv"vjcv"Rkpmqyumk"Ðecppqv"tgn{"qp"cp"cnngigf"rtkqt"eqwtug"qh

okueqpfwev."kpxqnxkpi"fkhhgtgpv"rctvkgu"cpf"fkhhgtgpv"hcevu."vq"ucvkuh{"vjg"Twng";*d+"rngcfkpi

tgswktgogpv"vq"uwrrqtv"c"enckoÑ"vjcv"FwpecpÓu"uvcvgogpvu"ygtg"hcnug"cpf"htcwfwngpv0""Ykvjqwv

cp{"ngicn"uwrrqtv"hqt"vjku"eqpvgpvkqp."FwpecpÓu"ctiwogpv"hcknu"cv"vjku"oqvkqp/vq/fkuokuu"uvcig0""

Vjg"Pkpvj"Ektewkv"htqypu"qp"c"Twng";*d+"fkuokuucn"ykvjqwv"ngcxg"vq"cogpf"wpnguu"kv"ku

engct"vjcv"vjg"rngcfkpiÓu"fghkekgpekgu"eqwnf"pqv"rquukdknkv{"dg"ewtgf"d{"vjg"cnngicvkqp"qh

cffkvkqpcn."urgekhke"hcevu08:""Kp"vjg"kpvgtguv"qh"lwuvkeg."cpf"kp"nkijv"qh"vjg"ektewkvÓu"igpgtqwu"ngcxg

rqnke{."K"itcpv"Rkpmqyumk"ngcxg"vq"hkng"cp"cogpfgf"eqornckpv"kh"jg"ecp"cnngig"vjg"fgvckngf"hcevu

pgeguuct{"vq"uwrrqtv"enckou"qpg."vyq."cpf"vjtgg0""Rkpmqyumk"ujqwnf"dg"okpfhwn"vjcv"vjg"cogpfgf

eqornckpv"owuv"dg"eqorngvg"kp"kvugnh"ykvjqwv"tghgtgpeg"vq"vjg"qtkikpcn"rngcfkpi08;""Cp{"enckou

htqo"vjg"qtkikpcn"eqornckpv"vjcv"ctg"pqv"ecttkgf"hqtyctf"cpf"cuugtvgf"kp"vjg"cogpfgf"eqornckpv

yknn"dg"fggogf"cdcpfqpgf0"

E0 Vqtvkqwu/kpvgthgtgpeg"encko

Kp"jku"gkijvj"encko."Rkpmqyumk"cnngigu"vjcv"FwpecpÓu"kpvgthgtgpeg"ykvj"vjg"Fcvcvgej"fgcn.

yjkej"Rkpmqyumk"yqwnf"jcxg"dgpghkvvgf"htqo."kpvgpvkqpcnn{"kpvgthgtgf"ykvj"jku"rtqurgevkxg

geqpqoke"cfxcpvcig0""Fwpecp"ctiwgu"vjcv."wpfgt"Pgxcfc"ncy."c"rnckpvkhh"owuv"rtqxg"c

rtqurgevkxg"eqpvtcevwcn"tgncvkqpujkr"dgvyggp"vjg"rnckpvkhh"cpf"c"vjktf"rctv{092"Dgecwug"vjg
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