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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

* % %
BANK OF AMERICA, N.A.; Case No. 2:16v-02844RFB-NJK
FEDERAL NATIONAL MORTGAGE
ASSOCIATION
Plaintiffs,
V. ORDER

BORGATA HOMEOWNERS
ASSOUQATION, INC.; ALESSI & KOENIG,
LLC; KK REAL ESTATE INVESTMENT
FUND, LLC

Defendant.

l. INTRODUCTION

Before the CourarePlaintiffs Bank of America, N.A.’s (“BANA”) Motion for Summary
Judgment and Plaintiff Federal National Mortgage Associai¢fFannie Mae”) Motion for
Summary Judgment. ECF Nos. 34, 35. For the following reasons, the Court grants the inot

. PROCEDURAL BACKGROUND

Plaintiffssued Defendants on December 8, 2016, se@lanlaratory reliefrom this Court
that anonjudicial foreclosure sale conducted in 2@thder Chapter 116 of the Nevada Revis{
Statutes ("NRS”) did not extinguigheirinterest in a Las Vegas property. ECF No. 1. To obt
the relief,Plaintiffs asserted the following claims the @mplaint:(1) declaratory relief under 12
U.S.C. 8§4617(j))(3ns againsdDefendanKK Real Estate Inveément Fund, LLC (“KK"} (2) quiet

title under 12 U.S.C. 8§ 4617(j)(3s againsKK; (3) declaratory relief under the Fifth and th

! The motions, although filed with the Court separately, are identical.
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Fourteenth Amendments to the itddl States Constitution against all Defendantsp(dat title
under the Fifth and the Fourteenth Amendments to the United States Constitutionkiga(d3t
declaratory judgment by Plaintiff Bank of America, Najainst altefendants(6) breach of NRS
116.1113; (7wrongful foreclosurgand (8) injunctive reliefld. Defendant Borgata Homeowner
Association answered on January 4, 2017. ECF No. 7. Defendant KK answered on Janu
2017. ECF No. 17. On March 16, 2017, the Court stagedcase pending final resolution of

Bourne Valley Court Trust v. Wells Fargo Bank, NA and Saticoy Bay LLC v. Wells Fargo H

Mortgage.832 F.3d 1154 (9th Cir. 2016); 388 P.3d 970 (Nev. 2017). ECRO®n April 10,
2019, the Court lifted the stay. ECF No. 33. On May 17, 2019, BANA and Fannie Maibdiled

instant motions. ECF Nos. 34, 35. The motions were fully briefed. ECF Nos. 36, 37, 40, 43

1. FACTUAL BACKGROUND
The Court makes the following findings of undisputed and disputed facts.
a. Undisputed facts
This matter concerns a nonjudicial foreclosure on a property located at 4400 Slydne
# 1140, Las Vegas, NV 891(the “Property”). ThePropertysits in a community governed by
the Borgata Homeowners Association, Inc. (the “HOA"The HOA requiredgts community

members to palOA dues.

Nonparties Franklin and Conrada St. Jbarrowed funds from Countrywide Bank, N.A|

to purchasehe Propertyin July 2006. To obtain the loathe St. Jeansxecuted a promissoryj
note and a corresponding deed of trust to secure repayment of the note. The deed of trus

lists the St Jeans as the borroweiSountrywide Bank, N.Aas the lenderand Recon Trust

2The Court takes judicial notice of the publicly recorded documents related to thefdrest and the foreclosure
saleaswell asFannie Mae’sSingleFamily ServicingGuide. Fed. REvid. 201 (b), (d);Berezovsky v. Moniz, 869
F.3d 923, 93233 (9th Cir. 2017) (judicially noticing theubstantially similar Freddie Ma&uide);Lee v. City of

Los Angeles, 250 F.3d 668, 690 (@ir. 2001) permitting judicial notice ofindisputed matters of public record).
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Companyas the trustee was recorded July10, 2006 On October 10, 2011, the Mortgag
Electronic Registration Service (“MERS”) recorded an assignment of the daedtdb BANA.
On December 15, 2011 BANA recorded an assignment of the deed of trust Green TreegSe
LLC. On January 27, 2012, Green Tree assigned the deed of trust back to BANA. The assi(
was recorded on August 8, 2014.

The St. Jeantll behind on HOA payments&romJune 2011 through November 2012
HOA, through its agentecorded a notice of delinquent assessmentfollowed by a noticef
default and election to sell atidena notice of foreclosure sal®n January23, 2013 the HOA
held aforeclosire saleon thePropertyunder NRS Chapter 116K acquired théropertyat the
foreclosure sale as recorded in a foreclosure deddmunary 24, 2013.

However, the Federal National Mortgage Association (“Fannie Mae”) preyiol
purchased the loan and deed of trust in July 2@dle its interest was never recorded under
name, Fannie Mae continued to maintain its ownership of the note and the deed of trushat t
of the foreclosure. BANA was the servicer of the loan for Fannie Mae at the tilvesfoféclosure
sale.

The relationship between Fannie Mae and its servicers, is governed by Fannie
Singlefamily Servicing Guide (“the Guide”). The Guide provides that servicers may acoad r
beneficiaries for deeds of trust owned by Fannie Mae. It also requires thaérseagsign the

deeds of trust to Fannie Mae on Fannie Mae’s demand. The Guide states:

The servicer ordinarily appears in the land records as the mortgagee to
facilitate performance of the servicer's contractual responsibilities,
including (but not limited to) the receipt of legal notices thay
impactFannieMae'slien, such as notices of foreclosure, tax, and other
liens. HoweverfFannieMae may take any and all action with respect to the
mortgage loan it deems necessary to protect its ... ownership of the mortgage
loan, including recordation of a mortgage assignment, or its legal
equivalent, from the servicer EannieMaeor its designee. In the event
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thatFannieMae determines it necessary to record such an instrument, the
servicer must assistannieMaeby [ | preparing and recording any required
documentation, such as mortgage assignmpatgers ofattorney or
affidavits; and [by] providing recordation information for the affected
mortgage loans.

The Guide also allows for a temporary transfer of possession of the notenedessary

for servicing activities, including “whenever the servicer, acting in its own napessents the

interests ofFannieMaein ... legal proceedings.The temporary transfer is automatic and occurs

at the commencement of the servicer's reptaten of FannieMae The Guide also includes g
chapter regarding how servicers should manage litigation on beli@hafeMae But the Guide

clarifies that FannieMae is at all times the owner of the mortgage note[.]” Finally, under
Guide, the srvicer nust “maintain in the individual mortgage loan file all documents and sys
records that preserve Fannie Mae’s ownership interest in the mortgage loan.

Finally, the Guide “permits the servicer that has Fannie Mae’s [limited pdvatiooney]
to execute certain types of legal documents on Fannie Mae’s behalf.” The legakdtxzurolude
full or partial releases or discharges of a mortgage; requests to a trusteaulloorapfartial
reconveyance or discharge of a deed of trust, modification or extensions of a mortdeee of
trust; subordination of the lien of a mortgage or deed of trust, conveyances of a propetajrto
entities; and assignments or endorsements of mortgages, deeds of trust, or promissdoy

certain entities.

In 2008, Congress passed the Housing and Economic Recovery Act (“HERA”), 12 U\

8 4511et seq., which established the Federal Housing Finance Agency (“FHFA”). HERA ¢
FHFA the authority to oversee the governmgmbnsored enterprises Fannie Mae anddieddac
(collectively, the “Enterprises”). In accordance with its authoRtFA placed the Enterprises

including Fannie Mae, under its conservatorship in 28@g&her FHFA nor Fannie Mae consente
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to the foreclosure extinguishing Fannie Mae’s interest in the property in this.matter
b. Disputed Facts
The Court finds there to be no material disputed facts.
IV. LEGAL STANDARD
Summary judgment is appropriate when the pleadings, depositions, answe
interrogatories, and admissions on file, together with the affidavits, if haw ‘4hat there is no
genuine dispute as to any material fact and the movant is entitled to judggeentatter of law.”

Fed. R. Civ. P. 56(agticcordCelotex Corp. v. Catrett, 477 U.S. 317, 322 (1988hen considering

the propriety of summary judgment, the court views all facts and draws all infereribedight

most favorable to the nonmovingrpa Gonzalez v. City of Anaheim, 747 F.3d 789, 793 (9th G

2014). If the movant has carried its burden, the {nooving party “must do more than simply

show that there is some metaphysical doubt as to the material.fAMsere the record taken as

a wiole could not lead a rational trier of fact to find for the nonmoving party, there is no gel
issue for trial.” Scott v. Harris, 550 U.S. 372, 380 (2007) (alteration in original) (internal quota
marks omitted) It is improper for the Court to resolve genuine factual disputes or make credi

determinations at the summary judgment stagetwick v. Cty. of Yolo, 850 F.3d 436, 441 (9t}

Cir. 2017) (citations omitted).

V. DISCUSSION

The Federal Foreclosure Bar, 46 U.S.C. § 4617(j)(3) resolves thiemidthe Ninth
Circuit has held that the Federal Foreclosure Bar preempts foreclosures ednaudér NRS

Chapter 116 from extinguishing a federal enterprise’s property interest whientirise is

3 Because the Court finds that thederal Foreclosure Bardispositive in this case, the Court does not ma
any factual findings or address the issue of tender in thiemat
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undertheFHFA'’s conservatorship unlesee FHFA affirmatively consented to the extinguishme
of the interestBerezovksy 869 F.3d at 927-31. UndBerezovksy summary judgment based o
the Federal Foreclosure Bar is warranted if the evidence establishes thaketpdasenhad an
interest in theproperty at the time of the HOA foreclosure séde.at 932- 33. The Court finds
that the evidence establishes that Fannie hdaean interest in tHeropertyat the time of the HOA
foreclosure sale.

Despite_Berezovskyefendant KK attempts to avoid annfavorable entry of summary
judgmentprimarily by arguing thaBANA hasfailed to prove valid transfer of the note and de
of trust.

This argument is of no avalil. First, both Fannie Mae and BANA are bringing thesclg
so even if the Court were to find that BANA did not have standing to enforce the deed of tn
could still find thatFannie Mae has standing to establish the survival of the deed of trust.

Furthermore,the Nevada Supreme Court has confirmed that the version of Neva
recordation &tutes ireffect at thdime that Fannie Mae acquired the loan did not require Far
Mae'’s interest to be recorded or for a servicing agreement between Fannie Mae anddBA

exist DaisyTrust v. Wells Fargo Banki43 P.3d 846, 850 (2019)n the saméaisy Trustcase,

the Nevada Supreme Court also reaffirmed its fimoling that so long as the record deed of try
beneficiary is in an agency relationship with the note holder, then the deed of trust and no
be “split.” Id.

Plaintiffs haveprovided the proper foundation and sufficient evidence to shaiwFannie
Maeacquired a property interest prior to the foreclosure sale. To estiaatisie Mae’property
interest, Plaintiffs attach printouts fronFannie Mae’s internal databaseThe printouts are

accompanied by a declaration of Graham Babin, an assistant vice president with Naa
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Babin ranslates the printouts and identifies the Guide. In doing so, he specificallsedehkz
the records were made throughout the coofsiés regularly conducted activities and busine
practices He also specifically identifies the portions of the printouts that detail the difatimae
Mae acquired the note and the deed of trust and that recount when BAd&e Fannie Mae’s
service.

The Ninth Circuit has allowetthe FHFA and the Enterprises, suchFanie Magto prove
a property interest with materially identical evidence on multiple occasieeBerezovsky 869

F.3d at 93233 (allowing the Guide, employee declarations, and computer screenshots to es

Freddie Mac’s property interesgee als&EImerv. JPMorgan Chase & Co., 707 F.App’x 4264

428-29 (9th Cir. 2017) (unpublished); Fed. Home Loan Mortg. Corp. v. SFR Investments A

LLC, 893 F.3d 1136, 11490 (9th Cir. 2018). Likewise, and most importantly, the Neva
Supreme Courtas also allowed #ederal enterprise under FHFA’s conservatorship to prove
property interest with materially identical eviden@eeDaisy Trust, 445 P.3d at 846.

The printouts, in conjunction with the Guide, establish that a prinaigehcy relationship
existed betwenFannie Mae and BANAas required irBerezovsky 869 F.3d at 933. Theg
documents also establish that Fannie Mae purchased the loan in July@@f¥@o the foreclosure
sale. Plaintiffs have thereforepresented sufficient evidence undBerezovskyto prevail at the
summary judgment stage.

Based on the forgoing, the Court grants summary judgment in favBlaoftiffs and
declareghat the Federal Foreclosure Bar prevented the HOA foreclosure sale fraguistting
Fannie Mae’snterest in thd’roperty The Court finds this holding to be decisive as to all clai

in this matterand dismisses all other claims
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VI. CONCLUSION

IT IS ORDERED that Plaintiffs’ Motion for Summary Judgment (ECF No. 34)

GRANTED. The Court quiets title and declares that Defendant KK Real Estate Investment

LLC acquired thePropertysubject to Fannie Mae’s deed of trusiThe Clerk of the Court is

instructed to enter judgment accordingly.

IT ISFURTHER ORDERED that the lis pendens filed in this case is expunged. (E

No. 4).

The Clerk of Courts instructed ta@lose this case.

DATED: March 31, 200

RICHAR B§UL ARE, Il

UNITED STATESDISTRICT JUDGE
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