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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
Mark Hunt, Case No.: 2:17-cv-0008RAD-CWH

Plaintiff Order Granting Defendants’Motions to
Dismissand Defendants’Motion for L eave
V. to File ExcessPages, and Denying
Defendants’Request forJudicial Notice
Zuffa, LLC dba Ultimate Fighting
Championship, et al, [ECF Nos. 111, 113, 115, 116, 126]

Defendang

Plaintiff Mark Hunt sues Zuffa, LLC dba Ultimate Fighting ChampiongbipC), its
president Dana White, amdixed martialarts (MMA) fighter Brock Lesnar, alleginthatUFC
surreptitiously and strategically manipulated its almngtesting requirements to alloselect
UFC fightersto use performaneenhancing drugy Hunt, who claims to be @rugfreefighter,
alleges that he lost at least two boagsinstdrugenhanced@ompetitorsincludingLesnar,
damagng his brandcas a MMA fighter, stuntingseveral of his related income streaiasd
physcally injuring him. Huntallegescivil violations of thefederal and statRacketeer
Influenced and Corrupt Organizations Act (RICIDvariousstatelaw tort andcontract claims
Except for breach of the implied covenant of good faith and fair dealing, | prerdississed
all of Hunt's claimswith leave to amenld—cautioring Huntthathis allegations were unlikely t¢

support his RICO and tottheories?

1 ECF No. 65 at 37-50 (motidn-dismiss hearing).

2 |d. at 48 (“[S]o you've got leave to amend. But, again, | caution you; | think some efate
entirely too thin.”);id. (“So, in short, | think what | see emerging from . . . these more than
hundred and fifty paragraphs of facts is the general theory that UFC entfoec&dtt-Doping
Policy inconsistently[,] which was a breach of the implied covenant of gobdafaat fair
dealing or a breach of the contract. | think that any further tort thearniasl@teering theories

A4
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Hunt filed an amended and supplemental compfaamgdefendants now move to
dismiss allclaims exceptor Hunt’s claim forbreach of theovenanbf good faith and fair
dealing* Although Hunt hasddeddetailed allegations tbis operative complainthjs main
theory of damages—that he would have won UFC 200 if Lesnar hadn’t been daphighly
speculativeand thus fails to show that defendants’ alleged RICO violations and fraud
proximately cause#iunt’s financial losses. Hunt’'s remaining claims are also fatally defecti
BecausdHunthas hadample opportuity to state plausible claims and remains unable to db
dismissthe claimschallenged bylefendants’ motions with prejudic&his case proceeds on
Hunt's breach-of-thémplied-covenant-of-goodaith-andfair-dealing claim against UFC only.

Background

UFC is the larges¥IMA promoter in the world, accounting for a vast majority of the
sport’s revenué. It has enactedn “Anti-Doping Policy’that, by its owndescripton, aims to
develop “the best antloping program in all of professional ${®’® Hunt alleges that/FC
circumventshis policy through its “rampant” use of drugsting exemptiorfshatallow select
fighters to use substances banned by UFC’s policy, the U.S. Anti-Doping AgencipA)Sthe

World Anti-Doping Agency (WADA), andhe Nevadahthletic Commission (NACY These

are going to be a bit of a stretch and will probably stretch thasepossibly stretch those
theories too far.”).

3 ECF Nos. 64, 109.

4 ECF Nos. 111 (UFC/White’s motion), 115 (Lesnar’s motion).
® ECF No. 109 at 3 7 12.

61d. at4 7 14.

"Seeidat5 ¥ 17.

81d.at5 120, 11 1 47.
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doping fighters, Hunt contends, gain a competitive advantage training for and fightiogts®
andby turning a blind eye to or evéacilitating their doping,UFC profits fromtelevised “Fight
Night” events featuring star fighters who would otherwis@kedgible to competé?

Hunt alleges that one such event occurred in late 204 gliobally broadcastddFC
Fight Night in which he fought AntoniSilva.!! Hunt claimsthat“Silva had a preexisting
history of using prohibited substances,” but UFC nonetheless granted fimerapeutidJse
Exemption,”(TRU) which allowedSilva touse testosterorigjections'? With UFC’s
assistancd;unt alleges, Silva abused this exemption and, unbeknownst to Hunt before th
he*“tested positive for abnormally high testosterone levEisHunt broke his hand during the
bout, which was declared a draw and which Hunt claims he would have won if Siivalieeh
doping!* During his recovery, Hunt missedlaast three fightand therefore did not earn
income from thent?

In March 2016, Hunt fought Frank Mir, whone claimssimilarly abused a TRU that
UFC had granted hirand “tested positive for a prohibited substance classified as an anabq

steroid.®® Hunt doesn’t reveal that bout’s outcome, but he asserts that “Mir’s presence in

91d. at 21 1 102(g)(i), 30 ¥ 132.

101d. at 26 § 119see alsdECF No. 120 at 22.
1 ECF No. 109 at 20 ¥ 102.

21d.

131d. at 21 7 102.

4d.

151d.

16|d. at 20 7 101.
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fighter pool, aided by UFC and [White], was illegitimate and artificially inflatedfigihter pool,
depressing wages paid to [Hunt].”

But Hunt’s clainrs primarily stem from his bout against LesmatJFC Fight Night 200.
In April 2016, Hunt entered into a muftght “promotional and ancillary rights agreement”
(PARA) with UFC.*® Under its terms, Hunt was entitled to a fixed lump sum (or “purse”) p
bou, regardless of whether he wonlost, and Hunt was prohibitéiebm competing in other,
nonUFC MMA fights.® The following month, White began discussing the possibility of Hi
competing inUFC 200 in July 2016, but continuously told Hunt to “keep it quiet .2°. Hunt
was unawarat the time that White had also egecretdiscussions the prior monitith
Lesnar, who had retired from UFC in 20d1d become a professional wresttercompete in
UFC 2002 But in anESPNinterviewin early June 2016, White denied that Lesnar was
returning to UFGafter Lesnar’'s namieadappearean a list of active fighters ddFC’s
website?? That same dayjowever,Lesnar entered into a contrastcompete it FC 200,
which the organization announced the following d&ysShortly thereafter, Lesnar admitted

during a SportsCenter interview thag negotiations with UF@ad begun around March 203%

7.

181d. at 6 7 29see alsECF No. 2-1 (sealed exhibits, including the PARA). Because Hunt
incorporated the PARA by attaching it to his complaint as an exhibit, | congide@ntent in

11%
—_

int

ruling on defendants’ original motions to dismiss. ECF No. 65 at 39. | continue to cotisider i

19ECF No. 109 at 6 1 29, 8 1 32.
201d. at 12-13 11 57, 61, 63.
21|d. at 11-12 11 50, 59.

22|d. at 12-13 11 60, 67.

231d. at 13-14 11 68—69.

241d. at 14-15 1 73.
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The crux of Hunt’s claims is that White and UF@ntionally concealed Lesnarsturn
between March and Jubt@help him circumvenits Anti-Doping Policyandto conceal the fact
thatLesnar wagraining withperformanceenhancing drug® Hunt points ta section of the
policy applicable to retired fighteti&e Lesnar whaeturnto compete inJFC, requiring them to
submit to drug “[tésing for a period of four monthdeforeresuming fighting?® The policy
also provides gesting exemptioffor “exceptional circumstances ..” Although not fully clear
from the complaint, it appears that UFC graritednar this exemptiom June?’ Hunt
expressed concern to Whiteat monththat this exemption was being udedallow Lesnar to ge
any banned substances “out of his system” prior to him being testg&@®2002® White
assuredHunt in response that Lesnar wouldswgficiently drug tested, statinggJSADA is
testing the sh outta[Lesnar]as we speak” and that “[hjall be the most tested athlete on thi
card.] Thley] are ALL OVER HIM.”® Hunt, however, claims that White and UFC held off
executing and announcing the bout agreement with Lesnar until a month e ga9)0—
rather than in March-as a pretense for gramg Lesnar the exemption to the foomenth testing

period°

2|d. at5 1 20.
61d. at 11 1 51.

27 Seeid. at 16 1 78 (Hunt wiihg to White, asking “wats [sic] this waiver that Lesnar is getti
from [USADA]” and “why is he exempt from testing for 4 months wen [sic] everyasddi),
17 at 1 79 (“[T]he NAC requested further information from UFC justifying tBENAR drug
testing retirement exemption.”).

?81d. at 16-17 at 1 78.
29 1d.
%0 Sedd. at 17-18, 11 80-81, 85-89.

—+
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On June 28, Lesnar provided USADA a urine sampleFC had the option of paying
nominal fee to expedite the testing and receive the results within three-elagigring they
would arrive beforé&JFC 200—but did not do s&. On July 9, the day of the bouitesnar
provided another urinsample®® In a unanimous decisiohesnar defeated Hunvho sustained
undescribed $everegphysical injuy” during the bout* Over the next two weeks, the results
returned from Lesnar’s two urine samples, revealing banned substances inenigtsysare
“used after a period of strength training with anabolic steroids or simdaitpied
substances®® As a result, Lesnar’s victory waserturned at some poiahd declared a “no
contest.®

Hunt filed this suit in early 201¢Jaimingthathe lost UFC 20@ecaus®f defendants’
alleged scheme to conceal Lesnar’s use of perforramicancing drugand that he
consequently incurred a variety of financiaddes®” Hunt nonetheless continued to fight for
UFC and was scheduled to compete in UFight Night121 in November 201%. In his
supplemental complaint, Huatiegeshat UFCremovedhim from the event, ciig “medical
concerns.?® He claimsthat thisexcusewas pretextual and that he was removegkialiation for

filing suit and for publishing an article the prior month accusing defendants of feingf a

3l1Seeidat 18 1 89.

321d. at 18 Y 89-91.

331d. at 19 7 95.

341d. at 5 21, 19 7Y 93-94.
3°1d. at 5 1 20, 19 7Y 95-96.
361d. at 19 T 99.

STECF No. 1.

38 ECF No. 109 at 27—-28  125.
391d.

je )
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doping scheme. By missing the bout, Hunt was deprived of its purse and claims to hade
more than $100,000 he spent orMMA training camp in preparation for UFC 129.
Legal standard

Federal Rule of Civil Procedure 8 requires every complaint to contain “[a] shortaan
statement of the claim showing that the pleader is entitled to réliaihile Rule 8 does not
require detailed faoal allegations, the properly pled claim must contain enough facts to “s
claim to relief that is plausible on its fac®."This “demands more than an unadorned, the-
defendant-unlawfulljrarmedme accusation”; the facts alleged must raise the claim “above
speculative level®® In other words, a complaint must make direct or inferential allegations
about “all the material elements necessary to sustain recoverysamleriable legal theory**

District courts employ a twetep approach when euvaking a complaint’s sufficiency o
a Rule 12(b)(6) motion to dismiss. The court must first accept as true afileeliactual
allegations in the complaint, recognizing that legal conclusions are not emttitiegldassumptiof
of truth*®> Mere recitalof a claim’s elements, supported by only conclusory statements, at
insufficient*® The court must then consider whether the Wit factual allegations state a

plausible claim for relief! A claim is facially plausible when the complaint alleges facts tha

“0d.

41 Fed. R. Civ. P8(a)(2);Bell Atl. Corp. v. TwombJy550 U.S. 544, 555 (2007Ashcroft v.
Igbal, 556 U.S. 662, 67879 (2009).

42 Twombly 550 U.S. at 570.
43|gbal, 556 U.S. at 678.

44 Twombly 550 U.S. at 562 (quotir@ar Carriers, Inc. v. Ford Motor Cp745 F.2d 1101, 110
(7th Cir. 1989)).

45 |gbal, 556 U.S. at 678-79.

461d.

471d. at 679.
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allow the court to draw a reasonable inference that the defendant is liablke &ieted
misconduct® A complaint that does not permit the court to infer more than the mere poss
of misconduct has “alleged—but not showtiat the pleader is entitled to relief,” and it must
dismissed?®

Discussion

Defendants move tdismiss nine of the ten claimsktunt’s operative complaints

violations of the federal and Nevada RICO statutesmmontaw fraud and aiding and abetting;

breach ottontract; unjust enrichmerattery and aiding and abetting; and civil conspiracy.

address each in turn.

l. Hunt's federal and state RICO claims fail because he has either pled narognizable
damages or failed toplead facts to showthat defendants’ actions proximately cause
his financial losses
Under both théederal and state RICO statutes, it is a crime “to use or invest” the

“incomederived, directly or indirectly, fromacketeering activity® Both statutory schemes

also “provid€¢] a private right of action for ‘[a]ny person injured in his business or prof®rig’

RICO violation”®! “To state a civil RICO claim, plaintiffs must allege (1) conduct (2) of an

enterprisg3) through a pattern (4) of racketeering activity (5) causing injupjatiotiffs’

‘business or property.”? Under both fedral and state law, a person engages in a pattern o

8.
49 Twombly 550 U.S. at 570.
5018 U.S.C. § 1962(a); Nev. Rev. Stat. § 207.400(1)(a).

51 Sybersound Records, Inc. v. UAV CoFi.7 F.3d 1137, 1146 (9th Cir. 2008) (alteration in
original) (quoting 18 U.S.C. § 1964(cAllum v. Valley Bank of Nevadd49 P.2d 297, 298
(Nev. 1993) (citing Nev. Rev. Stat. § 207.470(1)).

2 0ve v. Gwinn264 F.3d 817, 825 (9th Cir. 2001) (quoting 18 U.S.C. § 1964@})also
Allum, 849 P.2d at 29¢We conclude that for a plaintiff to recover under Nevada RICO, thr
conditions must be met: (1) the plaintiff's injury must flow from the defendant’atidol of a
predicate NevadRICO act; (2) the injury must be proximately caused by the defendant’s

8

ibili

be

>

ee




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

racketeering actiwtby committing at least twenumerategredicate criminkacts within a

specified tim&rame>3 But to recovecivilly for a RICOviolation, aplaintiff must establish thal
he hasstatutorystanding by demonstratiri¢l) that his alleged harm qualifies as injury to his
business or property; and (2) that his harm was ‘by reason of’ the RICO violatiah, buires

the plaintiff to establish proximate causaticf.

Defendants argue that multiple defegteclude Hunt's RIC@laims Because | find that

Hunt's alleged damagdsil to establish RICO standing, | address dhitthreshold issue under

federd and state law®> And because his RICO retaliation claim stems from a different theory of

damages than the damages relatddddouts against doping fightetgddresshose portions df

his claim separately.

A. Bouts against doping fighters

Hunt attributes hisamages this bouts against three fightevko allegedly used
performancesnhancing drugs: Silva, Mir, and Lesnar, but he fails, under the first standirg
to identify a qualifying harm that resulted from either of the first two fightghe fight against

Silva, Huntclaims heinjured his hand. But the Ninth Circuit hasldthat “[p]ersonal injuries

violation of the predicate act; and (3) the plaintiff must not have participated ¢ortiaission
of the predicate act.”).

5318 U.S.C. § 1961(1), (5); Nev. Rev. Stat. §§ 207.360, .390.

54 Canyon County v. Syngenta Seeds, B9 F.3d 969, 972 (9th Cir. 2008) (quotidgimes v.
Sec. Investor Prot. Corps503 U.S. 258, 268 (1992pee alsAllum, 849 P.2d at 299

%> The Nevada Supreme Court has recognized that the Nevada “legislature patterned Ne
RICO after” the federal RICO scheme and has therefore relied on federal case lavpiatintg
Nevada RICO.Allum, 849 P.2d at 30Xkee also, e,gd. at 299 (“Havingeviewed the Nevada

statutory scheme as well as federal court interpretations of RICO, we cor@téte & plaintiff
to recover under Nevada RICO, three conditions must be met . . ..”). Given this fact asd

pron

ada

Hunt

failure to highlight any pertinent gtinctions between the federal and state statutory schemes, my

analysis will apply to both RICO claims under counts one and two.

9
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are not compensable under RIC®.AlthoughHunt alleges thatelost income from not being
able to fight whilerecovering from this injury, “courts have been clear that even the econot
consequences of personal injuries are not compensable under RI@® for thefight against
Mir, Hunt’s allegation thatMir's presence in the fighter pool . artificially inflated the fighter
pool” and thus depressed Hunt's wageggueandabstractnd therefore fails to allege a
“concrete financial loss>® So Hunt has not pled facts to establish RICO standing for the M
bout either.

| therefore turn to the main thrust of Hunt's claim: his logsasnar in UFC 2001
dismissedhe RICOclaims stemming from this fighin Hunt’s originalcomplaintbecause he
failed to identify a concrete financial losallegingonly “damage to his reputation” ankbst
opportunityof career advancement. . >°”"Huntdescribesnore specific damagen his
amended operative complaints, including six promotional events thesseheduled to appes
at after UFC 200 but which the promoteescelledallegedlybecause Hunt lost the bout, thus
costing him over $90,000 in appearance f@elde also allegethathis lossto Lesna caused a
dip in traffic to hissociatmedia accounts and websitesulting in diminishe@dvertising

revenue®® He similarly claimdostlicensing fees from his apparel &tand a drop in sales of

°6 Ovg 264 F.3d at 825.

57 Allman v. Philip Morris, InG.865 F. Supp. 665, 668 (S.D. Cal. 1994) (cidae v. Rog958
F.2d 763, 770 (7th Cir. 1992)).

58 Canyon County519 F.3d at 975 (“Our circuit requires that a plaintiff asserting injury to
property allege ‘concrete financial loss.™).

S9ECF No. 1 at 13 { 78; ECF No. 65 (transcript of motmdismiss hearing).
60 ECF No. 109 at 24 § 112.
611d. at 24-25 § 113.

10
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his book®? Defendants assert a variety of reasihiasthese allegations fail tshow a cognizabl
injury to Hunt’s business or propertyut I do not reach thse arguments becaulsind that,
under the second standing prong, Faiatlegations fail to establighatdefendants’ actions
proximately caused his damages.

1. RICO proximate cause requires a direct and precise causal link

“When a court evaluates a RICO claim for proximate causation, the central question

must ask is whether the alleged violation led directly to the plasiifuries.”® To aid in that
analysis, the Ninth Circuit hakeveloped “three nonexhaustive factors” that address “wheth
injury is ‘too remote’ td establish causation:

(1) whether there are more direct victims of aleged wrongful

conduct who can be counted on to vindicate the law as private

attorneys general; (2) whether it will be difficult to ascertain the

amount of the plaintif§ damages attributable to defendant

wrongful conduct; and (3) whether the courts will have to adopt

complicated rules apportioning damages to obviate the risk of

multiple recoverie$?

The first factoreflects a line of antirust and RICQases in which “the Supreme Coul

clarified that potential plaintiffs who have suffered ‘passed-on’ injuthatis, injury derived
from a third partys direct injury—lack statutory standing?® For instance, ifolmes v.

Securities Investor Protectiddorp, the Courheldthatthe government-chartered corporatior

taskedwith coveringconsumeclaimswhensecuritiesroker-dealers fail did not have statutor

621d. at 25-26 17 114-16.
3 Anza v. Ideal Steel Supply Carp47 U.S. 451, 461 (2006).

64 Mendoza v. Zirkle Fruit Cp301 F.3d 1163, 1169 (9th Cir. 2002) (quotiss’'n of Wash.
Pub. Hosp. Dists. v. Philip Morris tn 241 F.3d 696, 701 (9th Cir. 2001)).

®51d. at 1168-69see alsad. at 1170 (“Turning to the first factor, taking the allegations in thie

complaint as true, we are unable to discern a more direct victim of the ilteghlat. The
documented employees here do not complain of a passed-on harm.”).

11
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standing to sue a group of individualbo had allegedly engaged afraudulentstock
manipulationschemehat ultimately resulted in the plaintiéintity expendingmillions of dollars
in claims coverage®® It reasoned that the linkas“too remote”between the stock manipulatian
which most directly injured the brokelealers that failed as a result of the scheme, and the
plaintiff.8” By contrastHunt, as a non-doping fighter allegedly induced by fraud into figlating
drug-enhanced competitass a direct victinof defendants’ schenwd allowing or facilitating
doping. Indeed, Hurdnd clean fighters like him are perhaps the most direct victims in such
doping schemes. This factor therefore weighs in Hunt's favor, but it is not dispositie
inquiry.®®

The second factor addresske“speculative nature of” the harm alleg&dThe Ninth
Circuit has admonished that “courts must scrutinize the causal link between Deigl&tion
and the injury, identifying with precision both the nature of the violation and the catlse of
injury to the plaintiff’ ’° “Where the violation is not itself the immediate cause of the plamitiff
injury, proximate cause may be lacking. This “directness requiremeriZ’stemsfrom “the

difficulty that can arise when a court attempts to ascertain the damages cassatelremote

¢ Holmes 503 U.S. at 261-63.
571d.
68 SeeCanyon County519 F.3d at 983 & n.13.

% Mendoza 301 F.3d at 117Gee alsdMarceau v. Int'l Bhd. of Elec. Worker618 F. Supp. 2d
1127, 1167 (D. Ariz. 209)).

0 Canyon County519 F.3d at 981 (citingnza 547 U.S. at 456-58).
1d.
2 SybersoundRecords 517 F.3d at 1148.

12
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action”® and “the speculative nature of the proceedings that would follow” &tbempting to
determine what portion of these damaigeattributable to the altged RICO damages.

In Canyon County v. Syngenta Seeasldaho countprought a RICO claim against

Q

group of companies that allegedly “engaged in an illegal scheme of hirirgy dadboring
undocumented immigrant workers within the County,” whittdhCounty clained causedt to
expend millions of additional dollars in public servi¢esThe Ninth Circuitfound proximate
causdackingbecauséthe cause of the plaintif asserted harms [wasket of actions
(increased demand by people witftime] County for public health care and law enforcement
serviceskentirely distinctfrom the alleged RICO violation (the defendants’ knowing hiring o

undocumented workers)y® “[T]he asserted causal dha’ the court reasoned,as “quite

attenuated,” a%here [were]Jnumerous other factors that colitéive led]to higher expenditures

by the County.?” “The causal chain would also be difficult to ascertain because there [we
numerous alternative causes that mjphawve beenthe actual source or sources of the Count)
alleged harni.’”® “Given the substantial-and fatal—shortcomings of the complaint in meeting
[the] proximate cause requirements,” the Ninth Circuit upheld dé&ahafthe County’s RICO

claims.”®

21d. (quotingAnza 547 U.S. at 458).

74 Canyon County519 F.3d at 981 (quotingnza 547 U.S. at 459).
S1d. at 971.

®1d. at 982 (emphasis added).

7d.

81d. at 983 (“Increased demand for public health care and law enforcement mafroesult
such varied factors as: demographic changes; alterations in criminal laalgpy ghanges in

public health practices; shifts @conomic variables such as wages, insurance coverage, and

unemployment; and improved community education and outreach by government.”).
®d.

13
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2. Hunt's RICO claims falter at the proximateause hurdle

Like the RICO claims if€anyon CountyHunt'sare fatally speculativeThe financial
damageshat Hunt alleges-the cancelled appearances and decreased advertising revenue
licensing fees, and book saleare“entirely distinct” from defendants’ alleged RICO
violations—using fraudulent means to allow doping fighters to compete in UFC fights. Ing
Hunt's alleged damagesepremisedona multipart chain of causatigim which he
presupposes, for instandbathis paid appearances would not have been cancelled had he
lost UFC200 and that he would have won the boot-at leassuffered a “les lopsided” loss—
had Lesnanot been allowed to dog€. Hunt rejects this characterizationlu claim,
contendinghatit is not limited to the proposition that he would hawenthe bout and that, hac
he known Lesnar was doping, he could hiagtter “protected his interestby declining to fight
or negotiating a more lucrative contrd&tBut Hunt himself argues that “fighting a cheating
fighter is precisely what caused [his] damadés confirmingthathis causation theory is
premised orthefact thathe fought and lost tbesnar.

Turning to the first link in this chairthe question of how the bout would have turned
is entirely speculativeAlthough Hunt contendthat “[i]t is not speculative to say that doping
fighters like Lesnaare bigger, stronger, faster, hit harder, and can handle damaging hits
better” 83 this argument misses the forest for the tre&s with the claim irCanyon Countyhat
thesurge of undocumented worke@susedyreat public expenditures, there “numerousther

factors” that coulgccount for why Hunt lost the boutwhy it was(in Hunt's view)such a

80 ECF No. 109 at 5-6 § 23; ECF No. 118 at 2, 9.

81 ECF No. 120; ECF No. 109 at 26 Y 1%&e alsad. at 56 T 2.
82 ECF No. 120 at 10.

83 ECF No. 118 at 9.
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lopsided defeat. Lesnar, for instance, could have simply been a superior figided @
combination of mixed martial argell suited tgparry Hunt's fighting style. Or Hunt could hay
just had an off nightRegardlesst is impossible to determingow a fightemwill fare absent
unfair advantages like dopirand who will ultimately wira bout.

The second linkn the chair—Hunt's allegationthat hisUFC 200 loss caused his
financial harms—is alsospeculative. For instance, Huwftersthe conclusoryallegationthat the
organizers of the variows/ents he was scheduled to attend cancelled his paid appearance
because he lost the bout to LesffaAs an initial matterthoughHunt alleges that all the evenf
were scheduled to occur after UFC 200, he never reveals whether his appeareaces we
schedulednd cancelletefore or after the bout. While | am willibginfer on a motion to
dismiss thatll the appearances were cancelled after UFCa2@ihat this ambiguity is the
result ofan inadvertent omission, it is troubling that Haasfailed to address this issug his
oppositions to the pending motiogisen that they bth highlightit.8°

But evenif | infer thatthese appearancesre scheduled before UFC 200 and cancell
after the bout, Hurttasprovidedno detail why he believes the two issues are related, such
what the organizers may have told him regarding the cancellations. Althoughl$tuptavides
a list of paid appgrancs thathe successfully made before UFC 200, there are numerous fa
thatdistinguish the two sets of events and that could have resulieglgastfight cancellations
For instance, the organizers for both sets of events were not thel #HaG200 was not the first
bout Hunt had ever lost (even to an allegedly doped figlatedthe fact that.esnar was doping

was revealed less than a week afverboutand well beforenost of these events were schedy

8 ECF No. 109 at 24 1 112.
% ECF Nos. 111 at 18-19, 115 at 8.
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to occur. These factors demonstrate that tda@sal connection between Hunt's loss at UFC 2
andthe cancelled appearances is highly attenuateldspeculative.

The same typeof defectgplaguethealleged dips in Hunt's website/socialedia traffic
(and resultingevenue)licensing fees, and book sales. As Lesnar arghedact that his
UFC 200win was overturned due to doping and the resulting “barrage of public statement
Hunt made on the matter may hatgmatelyincreasedHunt’s public exposure and online
traffic.®¢ This conclusion is speculative, buaiso demonstratehe degree of uncertainty
underlying Hunt’'s damages claim.

Confronted by thesproximatecausedefects Huntargueghat he should ballowedto
offer expert testimony at trial ®stablish “the impact Lesnar’s cheating had on the UFC 20(
fight, and, as a result, on Hunt’s business and property inteféstie’also catends that
causation disputes cannot be decided at the madtdismiss stge. In support of both
propositions he cites the Ninth Circuit’'s decisionsMendoza v. Zirkle Fruit C& and
Knevelbaard Dairies v. Kraft Foods, Ii€.in which the court reversed dismissafsa RICO
and antitrust actionrespectively Both casesra unavailing for two reasons. First, they were
decidedbefore the heightenqaeading standarddopted irlgbal andTwombly and the Ninth
Circuit therefore merely addressed whether it was “clear that no relief could be gnatéed u

any sebf facts that could be proved consistent with the allegati$hé.ts unclear whether

8 ECF No. 115 at 9.

87 ECF No. 120 at 1Gsee alscECF No. 118 at 10.

8 Mendoza v. Zirkle Fruit C9301 F.3d 1163 (9th Cir. 2002).

89 Knevelbaard Dairies v. Kraft Foods, In@32 F.3d 979 (9th Cir. 2000).

% Mendoza301 F.3d at 1167 (quotirBwierkiewicz v. Sorema N,A34 U.S. 506 (2002));
Knevelbaard Dairies232 F.3d at 984ee alsdNalters v. McMaher684 F.3d 435, 442 (4th C
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MendozaandKnevelbaard Dairiesvould be decided differently undeday’sheightened
plausibility standard.

But more importantly, both cases anateriallydistinguishable from Hunt'saseanddo
not stand for the overly-broad proposition that deficiencies in causation cannot beeaxtidres
expert testimony is introduced at the summadgment stage or trialln Mendoza“legally
documentedgricultural workerssued their employefs-a pair of fruitgrowing companies—
alleging thathe companie%depressed their salaries by conspiring to hire undocumented

workers at below market wage¥.”In concluding thathe plaintiffsadequately alleged

causation theNinth Circuitrejectedthe district court’s “conclusion that factors other than the

scheme coupled with the growsepower in the relevant labor marlatuldaccount for the
plaintiffs’ depressed waggdighlighting the fact that thplaintiffs had “allege[d] that the
growers singularly have the ability to define wages in this labor markati@kionopsony or
oligopsony power¥ The court admonishatiatthe plaintiffs had to bedllowed to make their
case through presentation of@snce, including experts who [would] testify about the labor
market, the geographic market, and the effects of the illegal schgmestions regarding the
relevant labor market and the growers’ power within that market are exceechngplex and

best addressed by economic experts and other evidence at a later stage in thegssteedi

2012) (“As the decisions ilwomblyandigbal have made clear, the standard employed in
Mendozano longer is applicable.”).

91 Mendoza 301 F.3d at 1166.
921d. at 1171.
93 1d.
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In reaching this conclusion, the Ninth Circuit relied in parKarevelbaard Dairies” in
which it addressed an arttisstactionbrought by a group of milk producers whadim[ed]that
the defendant cheese makers conspired successfully to depress the pricaisl troeyplk
produced in Califorra.”® The plaintiffsalleged that thse cheese malsdliegally fixed “the
price for bulk cheese in order to depress their acquisition costs both for that coyremddior
milk,” thereby harminghe plaintiffs®® The Ninth Circuit rejectethe conclusion that this
allegedharm was speculative, stating thpt'hether experts will be able to measure the
difference between the allegedly restrained price for milk and the price that naud prevaile
but for the antitrust violation remains to be seen; in deciding a Rule 12(b)(6) motioa we al
dealing only with the complaint’s afiations . . . .*’

Both MendozaandKnevelbaard Dairieshusaddressed theffectthatillegally
manipulating the cost of inputs—Ilabor aav goods respectivelyywould haveonthe market

for specific commoditie. Thisis an empirical analysisnd the type of forecastirigat

economists and business analysts perform regulamy although these types of professiona

might disagre@boutthe results the data might yield, that battle of experts issubly claims—
brought as either a RICO or afriistaction—may be appropriate farial. But that does not
mean that the megossibility of expert testimony down the linanrehabilitateallegations that
insufficiently establish proximate causatic@anyon Countyafter all, was an appeal taken frg
a successful motion to dismiss. Andviendozathe plaintiffs alleged that trgrowers had
%d.

% Knevelbaard Dairies232 F.3d at 982.

%|d.

91d. at 991.
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significant market power, a premise that could allow a court to plausibly concludleetha
growerscould affect marketvagesand thatouldbe supported by expert testimony at trial.

By contrast Hunt has failed to allegacts that would allow me tmaclude that the
alleged doping scheme caused the financial harms he sufteaeti. link in his chain of
causation is speculativand its core premisethat Hunt would have won the bout if Lesnar
hadn’t been doping—is impossible to prove. | find that flaw is fatal to establishing
proximate causation, and | therefai@ not addresthe final remoteness factéjt.

Because tautionedHuntwhen | dismissetiis RICOclaims under his original complai
that his allegations were too speculafi¥@end because he’s haulltiple attemptsd cure this
defect (including an amended and supplemental complaint), | dismiss with prejusipertion
of his federal RICO clainander count onand the entirety of his Nevada RICO claimder
count two.

B. Retaliation

| nextturnto the second part of HuntfederalRICO claim, which is premised on his
allegation thawhite and UFC removed him from UFC 121 in retaliation for filing this actiof
Hunt added this allegation to his supplemental complaint under a heading of “fHetyati@ns
common to all causes of actiotf®but it wasn’t clear that Hunt was asserting a distinct RIC(
claim until he filed hipposition to UFC’snotion to dismiss In that briefing, he argues that

the alleged retaliation violatedB U.S.C. § 1513%! which criminalizes retaliating against a

% SeeCanyon County519 F.3d at 983 (addressing only whether the harm alleged was
speculative because the complaint’s “shortcomings” as to this factor wex):fat

% See supra.2.
100 ECF No. 109 at 9, 27.
101 ECF No. 120 at 13-14.
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witness to “an offtial proceeding®®? and which is a predicate act under fisgeral RICO
schemée®® BecauseéHunt failed to make any reference to § 1513 or its content in his
supplemental complaint, he has not sufficiently given defendants notice of his dlhis alone
is groundsfor dismissal.

Although the Ninth Circuit employs a liberal amendment poktipwing onehere
would be futile®* Section 1513 is violated when a person “engages in any conduct and tf
causes bodily injury to another person or damages the tangible property of another
person . .. ¥° Hunt hasn’allegeal that defendants caused either form of hayrpulling him
from UFC 121.While he claimghathe was physically injured in his fight against Lesnar, th
allegation is distincfrom the allegation that he wasevented from fightingnore thara year
and a half later And although Hunt alleges that this retaliation caused him to waste $100,
training-camp coststhis financial loss doesn’t constitute damage to “tangible prop&iiy.”

therefore dismiss thremainder of Hunt's federal RICO claimith prejudice.

10218 U.S.C. § 1513(b)(1).

10318 U.S.C. § 1961(1) (“[R]acketeering activity’ means . . . any act which is indiatabler
any of the following provisions of title 18, United States Code: . . . section 151 @dtat
retaliating against a witnesactim, or an informant) . . . .").

104 See Carrico v. City & County of San Francisé86 F.3d 1002, 1008 (9th Cir. 2011) (stati
that leave to amend “is properly denied . . . if amendment would be futile”).

1518 U.S.C. § 1513.

106 See Witt v. SnideNo. 16CV-01303MSK-CBS, 2017 WL 2215252, at *8 (D. Colo. May |
2017) (“The statute expressly refers to threats of ‘bodily injury’ and ‘dafte&ngible
property,” and although Mr. Witt has copiously alleged the Defendants’ intention tteviga
intangible property-that is, [his interest in a comparyhe offers no allegations that the
Defendants damaged or threatened to damage any tangible propertyrgetorigm.”);
Tangible PropertyBlack’s Law Dictionary(10th ed. 2014) (“Property that has phykfcam
and characteristics”).
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Il. The lack of proximate causation also precludedunt’s common-law fraud and
aiding-and-abetting claims.

Huntalsoclaims thatWhite’s assurances to him leading up to UFC 200 that Lesnar
being extensively tested for drugs constitute comtaenfraud®” And healleges that each of
the defendants aédl and abetted in the fraudulent acts that made up the doping s®feme.
To establish fraud, plaintiff mustprovethat(1) the defendantade a false, material
representatiothat (2) the defendanknew to bdalse; (3) thedefendant intended the plaintiff t
rely on thismisrepresentation; (4he plaintiff relied on this misrepresentation to his detrimel
and (5) the misrepresentation proximately caused damagedefendant®ffer a number of

reasonsvhy Hunt's allegations fail teatisfy these elementsjch as contendirthat

representatiaslike “USADA is testing the ls-- outta” Lesnar are nequantifiable and therefore

not actionableepresentations® But | decline to parse each statement White made and ins
dismiss this @im (under count three) with prejudibecause, as discussed abdvent has
failed to show that the alleged doping scheme—which included White’s represeriations

Hunt!'*—were the proximate cause of his damag®sd because civil aiding and abetting

197 ECF No. 109 at 37.

1081d. at 38.

109 Chen v. Nev. State Gaming Control. B#P4 P.2d 1151, 1152 (Nev. 2000).

110 ECF No. 111 at 27.

11 ndeed, it appears that Hunt alleges that White’s statements constitugdchwit and were

therefore one of the predicate acts underlying his federal RICO claim.NBCE)9 at 27 { 123,
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requires that the substantive tortdueomplishef>—a fact Hunt acknowledg&s—I also

dismiss this separate claim under count four.

II'l.  Hunt's breach-of-contract claim fails because he received the compensation he w4
contractually entitled to and his remaining financial losses iee consequential
damages, which are precluded under his contract with UFC.

Hunt also revivesis breackof-contract claim, which I originally dismissed because |
failed to cite what portios of the PARA or the UFC 20fbut agreement he believed were
breached!* Hunt now claimsghat, by allowing or facilitating doping, UF@olated several
NAC regulations and therefobeeachedhe provision othe PARA*® in which UFC agreed to
“comply with and be bound by the rules and regulation of the [Nevada] Athletic
Commission.*® But even if defendantsreached the PARAdunt was entitledinder this
contractonlyto a fixed purse regardless of whether he won the bautet he acknowledges i

his complain.'’ Because it is undisputed that Hunt received this pbisejaimappears to be

based orallegedfinanciallosseghat accrued after he lost the hétit These lossesonstitute

112pow Chem. Co. v. Mahlur®70 P.2d 98, 112 (Nev. 1998)sapprovedf on other grounds
in GES, Inc. v. Corbif21 P.3d 11 (Nev. 2001).

L3 ECF No. 120 at 16.
114 ECF No. 65 at 45.

115 Hunt also asserts that UFC breached the bout agreement, but he only referemisa pf
this contract incorporating the PARA. ECF No. 109 at 40 ¥ 180. He therefore doeg@taal
independent breach of the bout agreement.

116 ECF No. 109 at 40-41 1 180-82.
17ECF No. 109 at 8 1 32; ECF Nol2at 9-12.
118 Century Sur. Co. v. Andrew32 P.3d 180, 183 (Nev. 2018) (defining contract damages)
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consequential damagé&$,which the PARAexpresslyprecludes?® | therefore dismiss this

claim under count five with prejudice.

V. Because Hunt's claim stems from his contrastwith UFC, an unjust-enrichment
claim is notavailable.

Next, Huntre-alleges his unjuseénrichment claim “Unjust enrichmenéxists when the
plaintiff confers a benefit on the defendant, the defendant appreciates suct) arddfiere is
‘acceptance and retention by the defendant of such benefit under circumstahdbsisit
would be inequitable for him to retain the benefit without payment of the value thHef&oh
plaintiff attemptingto recover “in quantum meruit” under an unjestdichment claim must
“demonstrate that the defendant received a benefit from services pro¥iéldgreviously
dismissed this claim becaudent failed to allege that any of the defendants had “retained
money or other benefits that rightly belong to” hifd.Hunt now alleges thatefendants were
unjustlyenrichedbecause he provided services exceeding the scope of his contracts with

fighting a drugenhanced fighter during UFC 26¢. He therefore claimshat he should, in

1191d. at 186 (“Consequential damages ‘should be such as may fairly and reasonably be
considered as arising naturally, or were reasonably contemplated by liah g@igthe time they
made the contract.”).

120ECF No. 127 at 16 (citing ECF No. 2-1 at 15).

121 Certified Fire Prot. Inc. v. Precision Const283 P.3d 250, 257 (Nev. 2012) (quoting
Unionamerica Mtg. v. McDona)d26 P.2d 1272, 1273 (Nev. 1981)).

122|d.
123 ECF No. 65 at 47,
124 ECF No. 109 at 43 11 195-201.
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equity, receive_esnar’s purse and UFC'’s profits from the Bétandthathe “need not prove a
entitlement to the benefits conferred on Defendats.”

Hunt misconstrues the purpose of quantum meruit under an enjustiment claim,
which “implies a quastontract®?’in “situations where there is no legal contract but where
person sought to be charged is in possession of money or property which in good conscis
justice he should not retain . . 2 Quantum meruit is therefoneapplicablewhen, as here, a
contract exist$?® And although Hunt argues that his servieeseededhe scope of the
contractshis claim stems from these contracts and an equitable rasdwreforaunavailable
under Nevada la?® Accordingly, | dismiss this claim under count seven with prejudice.
V. Hunt's battery and aiding-and-abetting claims fail becausehe consented to fight

Lesnar and fails to allege that_esnar’s conduct exceedetthe range of the ordinary

activity” during an MMA bout.

Hunt alscasserts civil-battery claim against Lesnsiemming from his injuries during

their boutand a related aidirgndabetting claim against UFC and Whita.person is liable for

battery ifhe “(1) intended to cause harmful or offensive contact, and (2) such contact did

1251d. at 4344 at Y 203.

126 ECF No. 120 at 19 (emphasis omitted).

127 Certified Fire Prot. Inc, 283 P.3d at 257.

128| easepartners Corp. v. Robert L. Brooks, 942 P.2d 182, 187 (Nev. 1997).

12919, (citing Lipshie v. Tracy Inv. Cp566 P.2d 819, 824 (Nev. 1977) (“To permit recousry
guasi-contract where a written agreement exists would constitute a subversiotradtaal
principles.”)).

130 See Indus. Lift Truck Serv. Corp. v. Mitsubishi Int'l Cog82 N.E.2d 999, 1002 (lll. App.
Ct. 1982) (“Plaintiff asserthat] its complant states a valid cause of action in quasMract
despite the existence of a contract because the contract does not cover the spémific serv
plaintiff rendered—the development of the design changes. It is perhaps true that the con
did not expressly cover the design changes, but it does not follow that an action icogirasit
is therefore allowable. If a quasbntract action could be brought every time a party under
contract performs a service not precisely covered by the contract, threitetpeeventing quasi-
contract actions when a contract exists would have little meaning.”).
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occur.”™3! But “[c]onsent negates the existence of the tort and, therefore, denies liakility.”
“To be effective, consent must be (a) by one who has the capacity to consent and (b) to t
particular conduct, or to substantially the same conddgt.”

Defendants argue that Hunt expressly consetéiae fight under the assumption+iagk
clause in the PARA3* Hunt responds that Lesnar cannot rely on this provisi@stablish
consent because Lesnar is npbaty to thePARA and therefore lacksrivity. 1*°> Hunt,
however, conflates his cause of action, which sounds in tort, with the source of his expres
consent: the PARA. But even if the PARA did not establish his express consent ke $igat,
it is well established that “[of who enters into a sport, game[,] or contest may be taken to
consent to physical contacts consistent with the understood rules of the'§&rfighus, the

boxer who steps into the ring consents to his oppomngaiiy’ 137

and likewise, Hunt implicitly
consengdto Lesnar’s blows.

Hunt countershat his fight withLesnar exceeded the scope of his consenich he
contends did't extend to fighting a doping fightéf® But the fact that Lesnar allegedly violat

the rules bthe sport does na@utomatically negatelunt’s consent. In the California Supremsg

131 Switzer v. Riveral74 F. Supp. 2d 1097, 1109 (D. Nev. 2001) (citing Restatement (Sec
Torts § 13 (1965)).

132 prell Hotel Corp. v. Antonacc#69 P.2d 399, 401 (Nev. 1970).

133 Davies v. Butler602 P.2d 605, 612 (Nev. 1979) (ellipses omitted) (quoting Restatemen
(Second), Torts § 892A (1979)).

134 ECF No. 111 at 24; ECF No. 2-1 at 18.
135ECF No. 118 at 21.

136 Avila v. Citrus Cmty. Coll. Dist131 P.3d 383, 395 (Cal. 2006) (quoting Prosser & Keetd
Torts 8§ 18 (5th ed. 1984)).

137 Id

138 ECF No. 118 at 24.
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Court’s widely cited decision iAvila v. Citrus Community College Distrjet baseball batter
claimed that the pitchententionally threw the pitch at hieead whichhe arguedexceeded his
assumption of risk3® Acknowledging that this pitch “is forbidden by the rules of baseball,”
court held that being hit by a pitcheven intentionally, “is an inherent risk of baseb#f."So,
although an athlete does not assume the risk of a coparticgarientional or reckless condug
‘totally outside the range of the ordinary activity involved in the spdtig pitcher’s intentiona
throw did not fall outside ahis range-**

Like that intentional throw, the fathatLesnar wasllegedlydoping violated the bout
rules established by UFC and tHAC but does not alonestablisithathis conducexceeded th
ordinary range of activity in an MMA fightAs Hunt’'s own allegations demonstrate, doping i
an unfortunately common issue in MMA and was a risk he perceived. And although he a
thatdopingempowered_esnar to move faster and hit harder, Hunt doedlgge that Lesnar’s
conduct during the bout was somehatypical—suchasthrowing Hunt out of the octagan
using “packed gloves” or a weapon. Nor does Hunt claim thatjbises exceededhose typica
of an MMA bout. Accordingly, | find that Hunt consented to his fight with Lesnar, which

preclude<ivil-batteryliability. | therefore dismissvith prejudicethis claim againstesnar

under count eight and the aidiagdabetting claim against UFC and White under count nine.

139 Avila, 131 P.3d at 385-86, 395. Although the California Supreme Court primarily addr
assumption of risk in the context of a negligence claim, the court applied itsiartalthe
guestion of consent to demonstrate that allowing the plaintiff to amend his complaldtao a
battery claim would be futileld. at 395.

14019, at 393-94.
1411d. at 394.
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VIl.  Because | dismiss Hunt's fraud and battery claims, he cannot ma&in a civil-
conspiracy claim.

Finally, Huntassertsa claimfor civil conspiracy for fraud and batteryAc¢tionable civil
conspiracyariseswhere two or more persons undertake some concerted action with the int
accomplish an unlawful objective for the purpose of harming anotret,damage results*
A conspiracyactionmust be baseon the agreement to commit a viable t6ft.Becausd have
dismissed Hunt's underlyinigaud and battery claims, | must aldiemiss his civlconspiracy
claim under count ten.

* ok *

In sum, | grant defendants’ motions to dismiss @ischiss allof Hunt’sclaims with
prejudice except forhis claim under count six for breach of the implied covenant of good fa
and fair dealingwhich no defendarthallenges. Becaus&untbrings this claim only against
UFC, | dismissVhite and Lesnain this action. Finally, | order Hunt and UFC to attend a
mandatorysettlement conferenaeith a magistrate judge.

VIIl.  Miscellaneous matters

UFC and White move for additional pages for their reply brief to Hunt's opposition
their motion to dismis$** Good cause appearing, | grant this motion nunc pro tunc.

UFC and White have also requested judicial notice for a variety of docuthanise

either nofudicially noticeableor not relevant to my disposition of the pending motitfRd.

142 Guilfoyle v. Olde Monmouth Stock Transfer. G385 P.3d 190, 198 (Nev. 2014) (quoting
Consol. Generator—Nev., Inc. v. Cummins Engine €4l P.2d 1251, 1256 (Nev. 1998)).

143 philip v. BAC Home Loans ServicingP, 644 F. App’x 710, 711 (9th Cir. 2016)
(unpublished)citing Eikelberger v. Tolotfi611 P.2d 1086, 1088 (Nev. 1980)).

1“4 ECF No. 126.
1“5ECF Nos. 113, 116.

27

ent ‘to

nith

o




1

3

10

11

12

13

14

15

16

17

18

19

20

2]

22

23

therefore deny these requeskfowever, thdranscriptof theMay 22, 2017 hearing is part of th
record andhe PARA was incorporated into Hunt’s original complaint, so | need not take ju
notice of these documents to consider them.
Conclusion
Accordingly, IT HEREBY ORDERED that
e Themotionsto dismiss [ECF Ne. 111, 11pare GRANTED. All of Hunt's claims,
except for breach of the implied covenant of good faith and fair dealing undeisoquirj
aredismissed with prejudice
¢ All claims againsDana White and Brock Lesnar atismissedwith prejudice;
e Defendants’ motion to file excess pa@g€F No. 126] is GRANTEDnunc pro tunc;

e Defendants’ requests for judicial notii€eCF Nos. 113, 116] are DENIED

e This case is REFERRED to a magistrate judge for a MANDATORY SETTLEMENT

CONFERENCE. The parties’ obligation to file their joint pretrial ord&ST&YED
until 10 days after that settlement conference.

Dated: February4, 2019

D

dicial

—+

U.S.\Qistrict Judge@nifer A. Dor
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