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CHRISTENSEN JAMES & MARTIN
KEVIN B. CHRISTENSEN, ESQ. (175)
DARYL E. MARTIN, ESQ. (6735)
LAURA J. WOLFF, ESQ. (6869)

7440 W. Sahara Avenue

Las Vegas, Nevada 89117

Telephone: (702) 255-1718

Facsimile: (702) 255-0871
kbc@cjmlv.com dem@cjmlv.com, ljw@cjmlv.com
Attorneys for the Southern Nevada Operating
and Maintenance Engineers Apprenticeship
and Training Trust Fund

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

* * k % %

THE SOUTHERN NEVADA OPERATING 917 ) )
AND MAINTENANCE ENGINEERS CASE NO.: 2:17-cv-00115-JCM-PAL
APPRENTICESHIP AND TRAINING

TRUST FUND, by and through its designated EE%\(\)/E%CS)T;FIE%QMS\II\IDFE%R
fiduciary Tom O’Mahar, COMPLAINT

Plaintiff,
VS.

BRADY LINEN SERVICES, LLC, a Nevada
limited liability company,

Defendant.

Plaintiff, the Southern Nevada Operating and Maintenancen&eig Apprenticeship ar
Training Trust Fund (“Plaintiff”), and Defendant, Bradynen Services, LLC (“Defendant”), b
and through their respective counsel of record, hestipulate to allow the Plaintiff to amer
the Amended Complaint for Breach of Contract [Doc. #infended Complaint”) against tk
Defendant.

Plaintiff intends to include in this Case claims for unpaidtigbutions that arose afts
2015. Because only additional damages claimed by thetiRlaifiter 2015 will be added to th
Case without introducing new factual and legal issuesptbposed amendment will not del
resolution of this Case. Denying Plaintiff the opportutityamend would effectively force th

filing a new lawsuit, which would waste the resources ofpghdies and the Court. Plaint
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would also like to change a typo in Paragraph 45n®tahas endeavored to state a claim that
will encompass any and all sums that Plaintiff says are dwyeddefendant or may yet become

due from the Defendant, such as those that Plainiiféets may become due on June 30, 2018.

As such, these are the proposed changes made to #éred&chComplaint:

1. Paragraph 45: “In September of 2017, the NLRB nel&d its earlier denials for both

the Union Charge and the Brady Charge and re-opentd dases.”Proposed

change: “In September of 2016, the NLRB rescinded its eadenials for both th

11%

Union Charge and the Brady Charge and re-opened be#s¢
2. Paragraph 50: “On or about October 11, 2016, the tRiasent Brady a payment
demand (“Demand”) and Invoice No. 6536 in the sun$24,128.00, to collect the

annual assessment, based upon Brady'’s forty (40)afpgrEngineers on payroll as

174

of June 30, 2016 (“Assessment DelinquencyPrdposed change: “Since 2016, the
JATC has timely demanded that Brady pay the annualssteemt based upon
Brady’'s Operating Engineers on payroll as of the endthaft calendar year
(“Assessment Delinquency”).”

3. Paragraph 51: “Prior to and after the Demand, Plainé$f made other requests that
Brady pay the Assessment Delinquency. However, Braay failed to pay.
Proposed change: “However, Brady has failed to pay any Assessment Deéncy
to the JATC since payment for the 2015 annual assesSme

4. Paragraph 52: “Consistent with the Brady and Mission CBWamorandums of

Agreement, New Labor Agreements and Trust AgreemendARE has initiated thi

|7}

legal proceeding to collect the unpaid annual assessmargechby the JATC far

124

calendar year 2016 from Defendant Bradyt'bposed change: “Consistent with the
Brady and Mission CBAs, Memorandums of Agreement, Nator Agreements and
Trust Agreement, the JATC has initiated this legal proceedm collect the
Assessment Delinquency charged by the JATC for alluatsodue and owing after
2015 from Defendant Brady.”
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5. Paragraph 53: “No matter what the NLRB decides in rdm@rady’s Charge (Case

—t

No. 28-CB-170340), which decision will not be binding thhe JATC, Brady musg
pay the JATC the amount of the annual assessmentethaygthe JATC for calendar

year 2016, and the United States District Court must requadyBo pay the claim

7]

asserted by the JATC, based on one or more of the falijplegal theories:
Proposed change: “No matter what the NLRB decides in ruling on Brady'sa@ije
(Case No. 28-CB-170340), which decision will not be bigdam the JATC, Brady

must pay the JATC the amount of the Assessment Delingussctued after 201%

and the United States District Court must require Bradyjotpe claims asserted by
the JATC, based on one or more of the following legal thegr
6. Paragraph 61: “As a result of the Brady’'s violation & tarms of the Brady and
Mission CBAs, Memorandums of Agreement, New Labor Agrents and Trust
Agreements, Plaintiff has sustained damages and itedrito an order enforcing the
terms of the Brady and Mission CBAs, Memorandum ofe&gnents, New Labar
Agreements and Trust Agreements and requiring Defértdapay the Assessment
Delinquency in the amount of $24,128.00, plus accruiteyest, attorneys’ fees, and
liquidated damages.Proposed change: “As a result of Brady's violation of the
terms of the Brady and Mission CBAs, Memorandums ofe@ment, New Labar
Agreements and Trust Agreements, Plaintiff has sustaiaethges and is entitled to
an order enforcing the terms of the Brady and Mission §€BMemorandum of
Agreements, New Labor Agreements and Trust Agreenagmtsequiring Defendant
to pay the Assessment Delinquency, plus accruing stteegtorneys’ fees, and
liquidated damages.”
7. Paragraph 71: "Plaintiff is entitled to equitable relief aféitively compelling
Defendant to pay the Assessment Delinquency in the amduf4128, plug
accruing interest and liquidated damages for the keoéfPlaintiff.” Proposed

change: “Plaintiff is entitled to equitable relief affirmatively compatli Defendant
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to pay the Assessment Delinquency, plus accruing intemddicuidated damages f
the benefit of Plaintiff.”

In support of this Stipulation and Request, the Parties stdtdi@ws:

1. The Plaintiff is permitted to file a Second Amended @laint with the change
stated above and which is attached hereto;

2. The Plaintiff shall have ten days from the date the Gedsigned to file the Secor
Amended Complaint; and

3. As the proposed Second Amended Complaint is not iateid and does n
introduce new factual and legal issues, and DefendantdioM to Dismiss
encompasses the proposed amendments, Defendant wik metjbired to amend ¢
re-file its Motion to Dismiss or otherwise respond to theo8dcAmended Complair,
until this Court decides such Motion. Defendant’s Motio®ismiss and the partie

briefing thereon shall remain submitted to the Court.

Dated this 27th day of July, 2017.

CHRISTENSENJAMES & MARTIN KAMER ZUCKER ABBOTT

By: _/s/ Laura J. Wolff By: _/s/ Nicole A. Young

Laura J. Wolff, Esq. Gregory J. Kamer, Esq.
Nevada Bar No. 6869 Nevada Bar No. 0270

7440 W. Sahara Avenue Nicole A. Young, Esq.

Las Vegas, Nevada 89117 Nevada Bar No. 13423
Telephone: (702) 255-1718 3000 West Charleston Blwite S
Facsimile: (702) 255-0871 Las Vegas, Nevada 89102

Telephone: (702) 259-8640
Facsimile: (702) 259-8646

Attorneys for Plaintiff Attorneys for Defendant
ORDER

DATED August 2, 2017.
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CHRISTENSEN JAMES & MARTIN
KEVIN B. CHRISTENSEN, ESQ. (175)
DARYL E. MARTIN, ESQ. (6735)
LAURA J. WOLFF, ESQ. (6869)

7440 W. Sahara Avenue

Las Vegas, Nevada 89117

Telephone: (702) 255-1718

Facsimile: (702) 255-0871
kbc@cjmlv.comdem@cjmlv.comljw@cjmlv.com
Attorneys for the Southern Nevada Operating
and Maintenance Engineers Apprenticeship
and Training Trust Fund

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

* * k % %

THE SOUTHERN NEVADA OPERATINC .o
AND MAINTENANCE ENGINEERS CASE NO.: 2:17-cv-00115-JCM-PAL
APPRENTICESHIP AND TRAINING SECOND AMENDED

TRUST FUND, by and through its designated COMPLAINT FOR BREACH OF
fiduciary Tom O’Mahar, CONTRACT

Plaintiff,
VS.

BRADY LINEN SERVICES, LLC, a Nevada
limited liability company,

Defendant.

Southern Nevada Operating and Maintenance Engineersedeship and Training

Trust Fund (“Plaintiff”, “Trust” or “JATC"), acting by anthrough its designated fiduciary Tg
O’Mahar and through its attorneys, Christensen James &rmvig&htd., for its amended caug
of action, complains, asserts and alleges as follows:

JURISDICTION & VENUE

1. This Court has jurisdiction of this case pursuant to Sectif{e}(1) of the
Employee Retirement Income Security Act of 1974, as aser(tERISA”), 29 U.S.C. &
1132(e)(1), which grants the United States District Couxtdusive jurisdiction over civi

actions brought by a fiduciary pursuant to Section 502(a{(ERISA, 29 U.S.C. § 1132(a)(3

m

es

N
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to redress violations or enforce the terms of ERIBAan employee benefit plan governed
ERISA. Such jurisdiction exists without respecttite amount in controversy or the citizens
of the parties, as provided in Section 502(f) ol &R 29 U.S.C. § 1132(f).

2. This Court also has jurisdiction of this case parguto Section 301(a) of th
Labor Management Relations Act of 1947, as amerftdddRA”), 29 U.S.C. § 185(a), whict
grants the United States District Courts originalgdiction over suits for violation of contrag
between an employer and labor organization in dastry affecting commerce, without resp
to the amount in controversy or the citizenshiphef parties.

3. To the extent this Amended Complaint sets forth staye law claims, this Cou

has supplemental jurisdiction over those claimspant to 28 U.S.C. § 1367(a).

4. Venue is proper in this Court pursuant to SectiOR(8)(2) of ERISA, 29 U.S.C.

§ 1132(e)(2), and Section 301(a) of the LMRA, 2%.Q. § 185(a), in that this is the Judig
District in which the Trust is administered.
PARTIES

5. The Trust is an express trust created pursuantvoiteen declaration of trus
consistent with § 302(c) of the Labor-Managementatens Act of 1947, as amended |
U.S.C. § 186(c)], between the Union and those eyaptowho heretofore have become boung
Collective Bargaining Agreements with the Union fiided below) or through other writtg
promises and agreements to remit monetary conioiteito the Trust.

6. The Board of Trustees of the Trust is comprisedidhiciaries, as that term
defined in ERISA [29 U.S.C. § 1002(21)].

7. At all times material herein, the International tmiof Operating Engineer
Local No. 501 (“Union”) has been a labor organizatirepresenting employees in t

construction industry in southern Nevada. The Unisna labor organization representi
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employees in an industry affecting commerce witthie meaning of § 301(a) of the Lak

Management Relations Act of 1947, as amended [29QJ 8§ 185(a)].
8. Defendant Brady Linen Services, LLC (“Brady” or “@adant”) is a Nevad
limited liability company doing business as a laynahd linen service in Clark County, Neva
GENERAL ALLEGATIONS

Collective Bargaining Agreements

9. Since September 1, 2009, Brady has been a pattyta@ertain Labor Agreeme

with the Union (“Brady CBA”), which was initially feective through August 31, 2011, a

or

D

ja.

nt

nd

thereafter from year to year unless terminated ithee party. Relevant portions of the Brady

CBA include the following:
a. Article 22 provides that Apprentice Engineers “$h subject to the term
and conditions of the ‘Apprenticeship Standards tieé Operating an

Maintenance Engineer Trade for Southern Nevadatchvbrovide that he/sh

shall receive such instruction and experience liplases of the work as are

necessary to become a practical and skilled mecHani

b. Article 38 states: “ContributionseEffective September 2009, and annu
thereafter, the Employer shall remit to (sic) theutBern Nevada Operatir
and Maintenance Engineers Apprentice and TrainingtTFund the sum ¢
Six Hundred Three Dollars and Twenty Cents ($603rR0ltiplied by the
number of engineers on his payroll as of the #tintiday of June immediate)
preceding”.

c. Article 38 also states:_“Employment of Apprenticegach Employer wh

employs at least twenty (20) engineers, excludipgrentices, shall, at g

times he employs said number of engineers, emgltaat one (1) apprentic
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engineer.”

d. Article 38 also provides that every employer wheeeninto the CBA “shal
become a party to the Agreement and Declaratiolro$t establishing th
Southern Nevada Operating and Maintenance Engirfggpsenticeship an
Training Trust Fund.”

e. Atrticle 40 provides that, “This Agreement shall bee effective Septemb
1, 2009 and shall remain in effect to and includiugust 31, 2011, and fro
year to year thereafter unless written notice \@wisixty (60) days prior t

any expiration date by either party . . .”

10. The Memorandum of Agreement regarding CollectivegBming Agreement

Extension signed on August 29, 2011 by Brady ardUhion states in relevant part, “In t
event the parties do not reach a fully-ratifiedesgnent by the August 31, 2011 expiration

of their Existing Agreement, they shall continueittgood faith efforts to reach an agreemer

The purpose of the Memorandum Agreement is to ooatthe Existing Agreement in full for¢

until such time that a new Collective Bargainingrégment is completed.”

11. The Memorandum of Agreement regarding CollectivegBming Agreement

Extension signed on February 27, 2012 by BradythadJUnion states in relevant part, “In t
event the parties do not reach a fully-ratifiedeggnent by August 31, 2012, they shall conti
their good faith efforts to reach an agreemerithe purpose of this Memorandum of Agreem
is to continue the Existing Agreement in full forcatil such time that a new Collecti
Bargaining Agreement is completed.”

12.  Prior to 2011 Brady owned only two commercial lagnglants known a
“Lindell” and “Losee”. Both the Lindell and Losdecations were governed by the Brady C

and the subsequent Memorandums of Agreement.

-4-
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13. On or about July 15, 2011, Brady bought two (2) en@ants known a
“Mayflower” and “Foremaster”.

14.  When Brady acquired the Mayflower and Foremasieations, the CBA for thes
locations was entitled “Labor Agreement between shis of Nevada, Inc. dba Missig
Industries and International Union of Operating iegrs Local 501" (“Mission CBA”), whicl
was slightly different from the Brady CBA. (Heresft“Lindell”, “Losee”, “Mayflower” and
“Foremaster” may be collectively referred to asatRE”).

15. Brady was identified as the “employer” bound to thikession CBA for the
Mayflower and Foremaster plants, as agreed in delLaif Understanding/Assumption
Mission Agreement, which states “The purpose f tiatter is to establish the parameters of
Employer’'s assumption and extension of the Septembe?009 through August 31, 20
Collective Bargaining Agreement ... Except as esgseprovided herein, the Employer herg
agrees to be bound by the terms and conditiortsitCBA between Mission and the Union.”

16. The Mission CBA was effective through August 31120and thereafter frof
year to year unless terminated by either partyamdained the following relevant terms:

a. Article 21 provides that Apprentice Engineers “$li subject to the term
and conditions of the ‘Apprenticeship Standards tieé Operating an

Maintenance Engineer Trade for Southern Nevadatchwprovide that he/sh

shall receive such instruction and experience liplases of the work as are

necessary to become a practical and skilled mectiani

b. Atrticle 38 states: “Contribution€ffective September 1, 2009, and annu
thereafter, the Employer shall remit to the South&evada Operatin
engineers Apprentice and Training Fund the surmoof Hundred Fifty-seve

Dollars and Sixty Cents ($457.60) multiplied by thember of operatin

-5-
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engineers on the payroll as of the thirtieth (3athy of June immediate
preceding.”

c. Article 38 also states: “Employment of Apprenticdsach Employer locatio

employing at least twenty (20) engineers, excludipgrentices, shall, at &

times it employs said number of engineers, emptdgast one (1) apprentic

engineer.”

d. Article 38 also provides that every employer whoeeminto the CBA “shal
become a party to the Agreement and Declaratiofro$t establishing th
Southern Nevada Operating and Maintenance Engirggpsenticeship an
Training Trust Fund.”

e. Article 42 provides that, “This Agreement shall bee effective Septemb
1, 2009, and shall remain in effect to and inclgdiugust 31, 2011, and fro
year to year thereafter unless written notice \@gisixty (60) days prior t

any expiration date by either party ...”

17.  The Memorandum of Agreement regarding CollectivegBming Agreement

Extension signed on February 27, 2012 by BradytaadJnion with regard to the Mission CB
states “In the event the parties do not reachlg-fatified agreement by August 31, 2012, th
shall continue their good faith efforts to reachagneement ... The purpose of this Memoran(
of Agreement is to continue the Existing Agreemienfull force until such time that a ne
Collective Bargaining Agreement is completed.”

Trust Agreements

18.  Pursuant to the express terms of the Brady andidhisSBAs, Brady agreed to [
bound to the Trust Agreement. Upon information batief, there are two (2) Trust Agreeme

that were in effect during the relevant period led Amended Complaint including the Revis

-6-
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Agreement and Declaration of Trust (“Trust Agreetleand the Second Restated Agreem
and Declaration of Trust for the Southern Nevadeer@jing and Maintenance Engine
Apprenticeship and Training Trust Fund (“RestatedisT Agreement”) (hereafter “Tru
Agreement” and “Restated Trust Agreement” may bferred to collectively as “Trus

Agreements”).

19.  Article |, Section 2.d of the Trust Agreement pdgs:

An Employer, as described above, within the prawisi of applicable law, by filin
reports of contributions or payments due, or byrtiaking of contributions and paymer,
to the Fund pursuant to an Apprenticeship or Tr@niPlan or Collective Bargainin
Agreement, shall be deemed to have accepted abdwe by this Revised Agreeme
and Declaration of Trust. Contribution to the Fusiwhll be payable on such perio
basis -- i.e annual, monthly or other period ofdim as required by the relevs
Collective Bargaining Agreement or Participation régment. All Employe
contributions shall be forwarded to a central déposdesignated by the Board of
Trustees. Said payments are to continue in accoedamh the schedule and amou
required by any Collective Bargaining Agreementstiigation Agreement, this Tru
Agreement or other Agreement in such form as thist€es may, from time to time,
prescribe.

20.  Other relevant portions of the Trust Agreementudel the following:

a. Article II, Section 9 of the Trust Agreement proesd Employee Right t
Receive Benefits. Any Employees who shall have besmployed by ar
Employer failing to make the periodic contributioas provided in th
Collective Bargaining Agreement shall, despite sdehnquency, be entitle
to receive benefits of the Plan or Program anddé#ciency arising fron
such delinquency ...”

b. Article Ill, Sections 1 and 2 provide that, “Empéyycontributions shall b
paid to the Fund in such manner and at such tinte pdaice and on sug
transmittal reports as the Board of Trustees ntayn time to time, prescrib
... Said payments shall continue in accordance thighschedules an amout
required by any Collective Bargaining AgreementtiBipation Agreement
this Trust Agreement, and any other writing the siees may prescribe f
agreeing to become bound by the terms of this Ameeridust Agreement.”

c. Article V, Section 1 vests in the Trustees “all geal and incidental powers

necessary to operate and administer the Trust &odcaarry out the purpos

of the Trust Agreement.
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. Article V, Section 2 irrevocably grants the powérattorney to the Trustee

. Article V, Section 3(a) grants the Trustees the @otw construe and interpr

. Article VII, Section 1 provides: “Subject to theopisions of the Collectiv

. Article VII, Section 5 provides that “Any disputes do eligibility, types

from the Employers and the Union “to supervise, iaister and maintain sai

Fund”, “with full authority to act ... as their negsentatives in the

administration of said Fund” and “vested with &ht, title and interest in an

to the Fund”.

the Trust Agreement and administer the Fund, amg tonstruction and/qg
interpretation adopted by the Trustees in goodhfahall be final and
binding.”

Article V, Section 6 provides the express poweradopt a plan and standay
for the training program, to verify claims for pagnt of benefits an
provisions of programs and to determine the mawohgrayment of benefit

and maintain reserve funds.

Bargaining Agreements, the rights and duties ofpalities, including th
Employers, the Union, the Employees, Participantstae Trustees, shall |

governed by the provisions of this Revised Trustegment.”

amount or duration of benefits shall be resolvedneyBoard of Trustees ...”
Article VII, Section 6 provides that “All questionsertaining to this Trug
Agreement, the Fund or Benefit Plan, and theirditgli administration an
construction shall be determined by the Trustees ..

Article VII, Section 7 provides “The provisions dhis Amended Trus

Agreement shall be liberally construed in ordeptomote and effectuate tf
establishment and operation of the apprenticeshg jaurneyman upgrad

-8-
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and licensing training programs contemplated herEire Trustees shall ha
the powers to interpret, imply or construe the ions of this Agreemen
and any construction, interpretation and applicatidopted by the Trustees
good faith shall be binding upon the Union, the Eyers, Participants an
Beneficiaries.”

21. The Trust Agreement further provides that uporufailto pay contributions in
timely manner, liquidated damages shall be assesstte greater of the sum of either twe
dollars ($20) or ten percent (10%) of the delinquamtributions, interest accrues according
the terms of the CBA, and attorney’s fees and oedtde assessed and become due and o
to the JATC.See also 29 U.S.C. § 1132(g)(2).

22.  Relevant provisions of the Restated Trust Agreerstte:

a. Section 1.11.3 says: “... any ... limited liabiltgmpany ... which ... does n
have a Collective Bargaining Agreement ... [buteot¥ise] agrees in writin
to contribute and makes Payments to the Fundateaapproved by the Boa
and for the same hours for its Employees as Empdoyeth Collective
Bargaining Agreements with the Union then currentintributing or require

to contribute to the Fund ... irrevocably desigeats its trustees su

Employer Trustees as are then acting as Employestdes hereunder, a

their successor Trustees, and ... agrees to beddmuall action taken by the

Board of Trustees.”
b. Section 13.12 addresses the power of the partieeiag to restate the Tru
Agreement, and says: °
and on behalf of any other Individual Employer wisorequired by an)
Collective Bargaining Agreement, any participatagreement or this Tru

Agreement to make Contributions to the Fund or whiact makes one (1) ¢

more Contributions to the Fund.”

-9O-
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c. Section 17.02 states: “Any Individual Employemwho in fact makes one (1

or more Contributions to the Trust with the apptafahe Board of Trustee

assumes and shall be bound by all of the obligatiorposed by this Trus

Agreement and the applicable Labor Agreement upba Individual
Employer, and is entitled to participation rightsder this Trust Agreeme
and is otherwise subject thereto in all respects.”
23.  There may be other portions of the Trust Agreemtraishave not been quoted
stated in these paragraphs that may be relevahts@mended Complaint and this lawsuit &
the Trust reserves the right to draw upon suchuagg if needed.

Labor Agreement Negotiations

24.  From 2013-2015, Brady and the Union negotiated hewor Agreements fo
each of these Plants with slightly different waged pension provisions.

25.  Pursuant to the terms of the Brady and Mission CBskgl the signe
Memorandums of Agreement, the Brady and Mission €B#ere in effect during th
negotiations.

26.  During negotiations, Eric Brady, owner and CEO ohd/, asked about th
apprentices and said he wanted to hire apprerdg@ascost saving measure because they arg
less than a journeyman.

27. On August 6, 2015, Brady provided the Union withast, Best and Final offe
for successor bargaining agreements covering efattedlants, including the Plants forme
owned and operated by Mission.

28. Part of Brady’s offer, the Article covering the aah assessment to the JAT
(Article 23.02), was missing. This was explainedhe Union’s membership at a meeting dur

which the proposed CBA was ratified. The memberstapfied the CBA based on tf
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understanding that it would require payment in amant acceptable to the JATC for ed
Brady employee covered by the CBA, but the amounigfuestion was not specifically identifig
during the ratification meeting.

29.  After the Agreement was ratified, Brady immediatbggan following the term
of the Agreement including paying the higher waged the differences in rates for the he
benefits as of the pay period following ratificatio

30. Brady also paid the 2015 annual assessment toAfh€ h a check dated Augu
21, 2015 at the rate of $603.20 per the numbepefaiing engineers on the payroll as of J
30, 2015.

31. Brady paid all annual payments to the JATC in agance with Article 38 of th

Brady and Mission CBAs from 2012-2015.

aich
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32. In September 2015, after the terms of the new CB#&& been presented to and

ratified by Brady's employees, the Union began tampile language from the relevg
provisions into final written CBAs that the membepshad ratified. The draft CBAs includg
Article 23.02 and stated annual assessment rajebleato the JATC, consistent with the ra
found in the Brady CBA. On or about September2ZR,5, drafts of the CBAs were provided
Brady.

33.  On or about October 16, 2015, Brady provided natfoeertain errors in the CB

drafts and objected to Article 23.02 being includd8rady said that it had rejected all of {

nt

d

U

tes

n

he

Union’s open proposals regarding the rates, btaahthe Union had never proposed such rates.

34. Thereafter, on or about November 12, 2015, the waimended the draft CBA
and inserted the rates from Brady'’s last propasalde during a September 9, 2014 negotia
session) into Article 23.02 of the CBAs.

35. Brady's last proposal of Article 23.02 made durihg September 9, 2014 sess
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states:
Contributions

Effective September 2011, the Employer shall remithe Southern Nevada Operat
and Maintenance Engineers Apprentice and TrainingstTFund ~ AMOUNT
multiplied by the number of operating engineersttom payroll as of the thirtieth (3D
day of June immediately preceding.

Effective September 2014, the Employer shall reémithe Southern Nevada Operat
and Maintenance Engineers Apprentice and TrainimgstT Fund Six Hundred ar
Eighty-Six Dollars and Forty Cents ($686.40), nplied by the number of operatir
engineers on the payroll as of the thirtieth"[8@ay of June immediately preceding.

Effective September 2015, the Employer shall remithe Southern Nevada Operat
and Maintenance Engineers Apprentice and TrainingstTFund Seven Hundred Sev
Dollars and Twenty Cents ($707.20), multiplied bg humber of operating engineers
the payroll as of the thirtieth (3pday of June immediately preceding.

36. On or about December 14, 2015, Brady agreed tthallchanges in the drg
CBAs except the inclusion of Brady's September 014 proposal to the Union regardi
Article 23.02. Brady stated that it had rejecteldoflthe Union’s proposals regarding Sect
23.02 and the JATC assessment. In reality, the whad made no such proposals, but ins
had simply accepted Brady’'s September 9, 2014 gadpm the subject, which Brady had ne|

withdrawn.

37. On January 6, 2016, the Union delivered CBAs tadBifar signature, as follows:

1) Labor Agreement between Brady Linen Service<; I(Lindell Plant) and International Unig
of Operating Engineers Local 501, AFL-CIO, Effeetifrom August 13, 2015 through Augu
31, 2018; 2) Labor Agreement between Brady LinenviSes, LLC (Losee Plant) an
International Union of Operating Engineers Locall 58\FL-CIO, Effective from August 13
2015 through August 31, 2018; 3) Labor Agreemertiveen Brady Linen Services, LL
(Mayflower Plant) and International Union of Opémgt Engineers Local 501, AFL-CIC

Effective from August 13, 2015 through August 3018; and 4) Labor Agreement betwe

-12-
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Brady Linen Services, LLC (Foremaster Plant) artdrimtional Union of Operating Enginee

Local 501, AFL-CIO, Effective from August 13, 202Brough August 31, 2018 (hereaf
collectively “New Labor Agreements”).

38. The New Labor Agreements contained Section 23.02dan Brady's las
proposal (September 9, 2014). The rate came froat\Bs never-withdrawn proposal. Bra
made its annual payment to the JATC on August P152after the proposed Agreement |
been ratified by the Union.

39. On or about February 9, 2016, Brady signed andrmetl the New Labo
Agreements to the Union with the language regardwagment to the JATC for annu
assessments completely marked out with pen botarukidicle 23 and on the Table of Conter
page iv. with Mr. Brady’s initials next to the lamgge that was redacted.

40. Brady made no attempt to alter or remove the lagguagarding the JATC ¢
Brady’s duties in dealing with the JATC from theviNeabor Agreements, all of which contg
the following provisions:

a. Article 23.01 provides that:Agreement and Declaration of Trust. The
Employer agrees to be bound by the Agreement arcafion of Trust
establishing the Southern Nevada Operating and telemce Enginee
Apprenticeship and Training Trust Fund.”

b. Article 23.03 provides that:Employment of Apprentices. Each Employe
who employs at least ten (10) but less than twé€2@y engineers, excludin
apprentices, may, employ said number of enginegd,employ at least or
(1) apprentice engineer. Further, each Employey grhploys twenty (20) g
more engineers, excluding apprentices, shall, latirmaes he employs sa

number of engineers, employ at least two (2) agmeengineers.”

-13-
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c. Article 16.02 (d) provides that “the apprentice |slb@ subject to the term
and conditions of the ‘Apprenticeship Standardstled Southern Nevad
Operating and Maintenance Engineer Training andstTieund’, which
provide that he shall receive such instruction experience in all phases
the work as are necessary to become a practicalallett mechanic.”

NLRB Actions

41. When the Union received the signed New Labor Ages#ms with portions

redacted by Brady, the Union filed a charge agairatdy with the National Labor Relatio
Board (“NLRB”) on February 10, 2016 (Case No. 28-C30494) (“Union Charge”) for failin
to sign the New Labor Agreements as ratified bylhen (with the redacted portions intact).

42.  On February 22, 2016, Brady filed a similar chaag@inst the Union with th
NLRB (Case No. 28-CB-170340) (“Brady Charge”) retjag the same set of facts but alleg
that the Union should have signed the New LaboeAgrents, as redacted by Brady.

43. Both the Brady Charge and the Union Charge wergeddoy the NLRB, as th
NLRB believed that the parties had not reachedgreeanent on all matters and that both s
had an obligation to continue bargaining underrédggiirements of the National Labor Relatig
Act (“NLRA").

44.  Both the Union and Brady appealed the NLRB decisgodeny their respectiv
Charges.

45.  In September of 2016, the NLRB rescinded its eadenials for both the Unio
Charge and the Brady Charge and re-opened botk.case

46. In November 2016, the Union’s Charge was deniednagad was subsequent
denied on appeal, and the Employer’s Charge (Cas@®CB-170340) proceeded to a trial h

on February 7, 2017.
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47.  As of the date of filing this Amended ComplaintetNLRB has not rendered
decision on the matter.

48. As of the date of filing this Amended Complaintgthinion has not signed tk
New Labor Agreements as redacted by Brady.

Assessment of Delinquency

49.  Consistent with the Brady and Mission CBAs, Memdtans of Agreement, th
New Labor Agreements and Trust Agreement, Bradyicoed to pay the annual assessmer
the JATC through 2015.

50. Since 2016, the JATC has timely demanded that Bpagythe annual assessm
based upon Brady’'s Operating Engineers on payrmellofthe end of that calendar ye
(“Assessment Delinquency”).

51. However, Brady has failed to pay any AssessmennBagncy to the JATC sing
payment for the 2015 annual assessment.

52.  Consistent with the Brady and Mission CBAs, Memadkans of Agreement, Ne
Labor Agreements and Trust Agreement, the JATCitiiated this legal proceeding to colle
the Assessment Delinquency charged by the JATGilfoamounts due and owing after 20
from Defendant Brady.

53.  No matter what the NLRB decides in ruling on Brad@€harge (Case No. 28-C
170340), which decision will not be binding on th&TC, Brady must pay the JATC the amo
of the Assessment Delinquency accrued after 204é,tlae United States District Court m
require Brady to pay the claims asserted by theGJAJased on one or more of the followi
legal theories:

a. If the NLRB finds that the New Labor Agreements,ratified by the Union

and presented to Brady, are enforceable, then Beadgder an obligation t
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pay the annual assessment to the JATC pursuantticdeA23 and Sectio

23.02 contained therein; or

. If the NLRB finds that there was no meeting of thimds regarding the Ne

Labor Agreements, then under the NLRA, 29 U.S.(d58-169, Brady an
the Union must maintain the status quo throughlobeitoiargaining process, t
terms of the Brady and Mission CBAs are still ifieef and require payme
to the JATC until the existing CBA is either reptdcby a newer CBA or it i
properly terminated (which has never occurred)Bsady remains obligate
to pay the annual assessment to the JATC pursoaatitie 38 of the 2009
2011 CBAs, as extended through various MemorandirAgreement; or

If the NLRB finds that the New Labor Agreements radacted by Brady ar
without Article 23.02, are enforceable, then Braslystill bound to pay th
annual assessment charged by the JATC under tmessxgerms of the Tru
Agreements, as required by Section 23.01 of the Nedvor Agreements. Th
result is required by the express Articles of thest Agreements provide
above in paragraphs 19-23, which make the Trustes'sions binding o
participating employers, declare that Trustees h@gaary power to resolv

all questions related to the Trust Agreement, awgiire employers bound

the Trust Agreements to contribute to the JATC. ®bkgation to contribute

under the Trust Agreements exists independent pfoltigation found in &
CBA. The New Labor Agreements confirm that Bradyp@ind by the Trus
Agreements, and pursuant to the authority recogniby the Trus

Agreements, the Trustees have determined that Bmawalst pay the sam
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annual assessment rates that it charges to allr ath@ployers whos
employees are similarly entitled to receive tragnirom the JATC.

FIRST CAUSE OF ACTION
[Breach of Contract — 29 U.S.C. § 1132(a)(3)]

54.  The Plaintiff herein restates and realleges thealatlegations.

55. ERISA allows a fiduciary to seek, through an actmmmenced in the U.$.

District Courts, to enjoin any act or practice whidolates any the terms of an ERISA plan
obtain other appropriate relief, to redress sucations, and to enforce any provisions of
terms of an ERISA benefit plan.

56. As fiduciaries of the Trust, the Trustees are melito enforce the Tru

provisions of the Brady and Mission CBAs, Memoramduof Agreement, New Labg

Agreements and the Trust Agreements, and the JARZ seek, through this lawsuit, to requi

that Brady pay the Annual Assessment set by thet@es.

57. By virtue of the terms of the Brady and Mission CBAMemorandums ¢
Agreement, New Labor Agreements and Trust Agreesnétfendant Brady is required to p
Annual Assessment as alleged herein and is boutieé tierms of the Trust Agreements.

58.  According to the Brady and Mission CBAs, Memoranduoh Agreement, Ney
Labor Agreements, Trust Agreements and applicable Defendant has breached the exp
terms of the Brady and Mission CBAs, MemorandunAgfeements, New Labor Agreemer
and Trust Agreements by failing to immediately daotly comply with and pay the Annug
Assessment to the Plaintiff.

59. Brady's failure to properly and timely pay the Assment Delinquency, 4@
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detailed in the preceding paragraphs, constitutemlation of ERISA, and a breach of duties
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imposed on Brady by the Brady and Mission CBAs, Meandums of Agreement, New Lab
Agreements and the JATC’s Trust Agreements.

60. Brady is contractually delinquent to the Trust amabligated by the Brady ar
Mission CBAs, Memorandum of Agreements, New Labgre®ements and Trust Agreemer
and ERISA, 29 U.S.C. 88 1132(g)(2) and 1145, to {heey Assessment Delinquency, accr

interest, liguidated damages and attorney’s fedscaats, in an amount to be proven at trial.

61. As a result of Brady’s violation of the terms oktBrady and Mission CBAs

Memorandums of Agreement, New Labor Agreements @nt Agreements, Plaintiff he

or

d

ued

P

S

sustained damages and is entitled to an order @nfpthe terms of the Brady and Mission

CBAs, Memorandum of Agreements, New Labor Agreesesmd Trust Agreements a
requiring Defendant to pay the Assessment Delingueplus accruing interest, attorneys’ fe
and liquidated damages.

62. Defendant’s actions, in failing to respond to npiéidemands for the Assessm
Delinquency, have required the Plaintiff to reti@gal counsel and initiate this lawsuit to enfo
the Plaintiff's rights under the Brady and Missi@BAs, Memorandum of Agreements, Ng
Labor Agreements and Trust Agreements, which wawltthave been necessary if Defend
had provided a timely response and paid the AssagsDelinquency.

63. Pursuant to 29 U.S.C. § 1132(g)(1), the Court nausdrd reasonable attorney
fees and costs to the Plaintiff.

SECOND CAUSE OF ACTION
[Equitable Relief — 29 U.S.C. § 1132(a)(3)(B)]

64. The Plaintiff herein restates and realleges thealatlegations.
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65. The Plaintiff has the right to enforce the termghadf Brady and Mission CBA
Memorandums of Agreement, New Labor AgreementsTandt Agreements and to require t
Defendant pay the Assessment Delinquency.

66. The regular and prompt payment of the Annual Assess is essential to th
maintenance of the JATC and an employer’s failorenake timely contributions can advers
impact the financial health and stability of theTd&s training plan.

67. The actions of Defendant in failing to comply ordnsure compliance with tf
Brady and Mission CBAs, Memorandums of AgreemergwN_abor Agreements and Tru
Agreements in paying the Assessment Delinquencyggeasribed herein, constitute violations
ERISA and are damaging to the well being of the GAT

68.  The contract breaches and violations of ERISA &edLMRA harm the Plaintiff
because they place at risk the JATC's ability tovigle required education and training to
apprentices.

69. The Plaintiff's remedies at law are not sufficieatadequately compensate 1
Plaintiff or its apprentices from past harm caubgdaid violation, or to protect the JATC frg
the harm or threat of harm caused by a similaréutiolation.

70.  Plaintiff is likely to prevail on the merits of itdaims.

71. Plaintiff is entitled to equitable relief affirmagly compelling Defendant to pé
the Assessment Delinquency, plus accruing inteardt liquidated damages for the benefit

Plaintiff.

PRAYER FOR RELIEF

WHEREFORE, the Plaintiff prays for Judgment agaidesfendant, as follows:

1. For the Court’s Order compelling Defendant to gag/ Assessment Delinquency;

-19-
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2. For liguidated damages in amounts to be prewenal;

3. For accrued interest on the Assessment Dadimgyufrom its due date until paid;

4. For damages for breach of contract;

5. For Plaintiff's reasonable attorney’s feed ansts of suit incurred herein;

6. For such additional relief as may be providader 29 U.S.C. § 1132;

7. For such additional equitable relief as the i€onay deem appropriate under

U.S.C. 8§ 1132(a)(3); and

8. For such additional relief as this Court rdagm just and proper.

Dated this 27th day of July, 2017.

CHRISTENSENJAMES & MARTIN

By:

-20-

/s/ Laura J. Wolff

Laura J. Wolff, Esq.

Nevada Bar No. 6869

7440 W. Sahara Avenue

Las Vegas, Nevada 89117
Telephone: (702) 255-1718
Facsimile: (702) 255-0871
Email: [w@cjmlv.com

Attorneys for the Southern Nevada
Operating and Maintenance Engineers
Apprenticeship and Training Trust
Fund
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