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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

JOHN ABELL,

Petitioner, Case No.: 2:11-cr-00354-GMN-GWF
VS.
ORDER

UNITED STATES OF AMERICA,

Respondent.

N N N N N N N N N

Pending beforethe Court is Petitioner John Abell’s (“Petitioner’s”) Motion to Vacate,
Set Aside, or Correct Sentence Pursuantto 28 U.S.C. § 2255 (“2255 Motion”), (ECF No. 141).
Respondent United States of America (“the Government”) filed a Response, (ECF No. 150),
and Petitioner filed a Reply, (ECF No. 151). Also pendingbefore the Court is Petitioner’s Ex
Parte Motion for Appointment of Counsel, (ECF No. 143), to which Petitioner filed a
Supplement, (ECF No. 149). For thereasons discussed below, the Court DENIES Petitioner’s
2255 Motion and DENIES Petitioners Ex Parte Motion for Appointment of Counsel .1
l. BACKGROUND

On September 28, 2011, agrand jury indicted Petitioner with Attempted Coercion and
Enticement of aMinor in violation of 18 U.S.C. § 2422(b). The Government sought to prove
that Petitioner used on-line communicationsto persuade a 13-year-old girl named Tina, who
was undercover officer Taun Yurek, to meet himfor sex. (Tr. Tran. at 30-31, ECF No. 126).

Trial began on May 21, 2013, but the jury dead-locked after deliberating. The Court thus
declared amistrial. (Mins. Proceedings, ECF No. 70). The Government re-tried Petitioner, and

1 Also pending beforethe Court is Petitioner’s Motion for a Ruling, (ECF No. 152), conceming his 2255
Motion. Inlight of this Order, the Court dismisses the Motion as moot.
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ajury returned aguilty verdict on September 13, 2013. (Jury Verdict, ECF No. 98). The Court
then sentenced Petitioner to 120 monthsimprisonment, twenty years of supervised release to
follow, $100in special assessments, and afine of $12,500. (J., ECF No. 114).

Petitioner appealed the jury’s verdict and hissentence on April 3, 2014, to the Ninth
Circuit Court of Appeals. (Not. Appeal, ECF No. 116). In an unpublished Memorandum, the
Circuit affirmed Petitioner’s conviction and sentence, though it mentioned that, “to the extent
[Petitioner] may havea colorable claim[for ineffective assistance of counsel under 28 U.S.C.

§ 2255], he may pursueit on petition for habeas corpusand a properly devel oped evidentiary
record.” (Mem. at 4, ECF No. 136). Petitioner thereafter filed his 2255 Motion with this Court,
assertingsix groundsfor habeasrelief.

. LEGAL STANDARD

Under 28 U.S.C. § 2255, a petitioner may file a motion requestingthe Court which
Imposed sentenceto vacate, set aside, or correct the sentence. 28 U.S.C. § 2255(a). Such a
motion may be brought on the following grounds: ““(1) the sentence was imposed in violation of
the Constitution or laws of the United States; (2) the court was without jurisdiction to impose
the sentence; (3) the sentence wasin excess of the maximum authorized by law; or (4) the
sentenceisotherwise subject to collateral attack.” Id.; see United Statesv. Berry, 624 F.3d
1031, 1038 (9th Cir. 2010). Motionspursuant to 8 2255 must be filed within one year from
“the date on which the judgment of conviction becomes final.” 28 U.S.C. § 2255(f)(1).

[11.  DISCUSSI ON

Petitioner’s six groundsfor habeasrelief fall into three categories. The first category
containsclaimsfor ineffective assistance of trial counsel. (2255 Motion at 5-9, ECF No. 141).
The second category relatesto the Government allegedly withholdingevidence. (1d. at 6). Last
is Petitioner’s argument that his sentence violatesthe Eighth Amendment’s prohibition of cruel

and unusual punishment. (I1d. at 10). The below discussion addresses each categoryinturn.
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A. Ineffective Assistance of Counsel

To establish ineffective assistance of counsel, apetitioner must first show that his
counsel’s conduct was not “within the range of competence demanded of attorneys in criminal
cases.” Strickland v. Washington, 466 U.S. 668, 687 (1984). Second, a petitioner must show
that he was prejudiced by his counsel’s deficient performance. Seeid. at 692. Under this
analysis, the question is whether “counsel’s representation fell below an objective standard of
reasonableness”; and the Court’s inquiry begins with a “strong presumption that counsel’s
conduct [falls] within the wide range of reasonable representation.” United Statesv. Ferreira—
Alameda, 815 F.2d 1251, 1253 (9th Cir. 1987) (as amended). “[T]he standard for judging
counsel’s representation is a most deferential one” because “the attorney observed the relevant
proceedings, knew of materialsoutsidetherecord, and interacted with the client, with opposing
counsel, and with the judge.” Harringtonv. Richter, 562 U.S. 86, 105 (2011). “The benchmark
for judging any claim of ineffectiveness must be whether counsel’s actions so undermined the
proper functioning of the adversarial processthat thetrial cannot berelied on as having
produced a just result.” Strickland, 466 U.S. at 686.

1. Plea Agreement

Petitioner’s several claimsbased on ineffective assistance of counsel begin with the
allegation that his trial counsel failed to adequately explain the termsand potential sentence
associated with a pleadeal offered by the Government. (2255 Motion at 5). Petitioner states
the proposed deal wasthat he would plead guilty to perjury; and if hedid, his other charge
“would be dropped.” (1d.). Petitioner complainsthat histrial counsel did not provide him with
any estimated sentenceif he were to accept the agreement. (Id.). Thus, he arguesthat his prior
counsel was ineffective.

With thisground for relief, Petitioner must establish areasonable probability that his

trial attorney’sactions caused himto reject a pleaoffer which he otherwise would have
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accepted. SeeHill v. Lockhart, 474 U.S. 52, 59 (1985) (applyingthe Strickland test to
ineffective assistance claimsfromthe plea process); see also Escobedo v. United States, 56 F.
App’x 305,306 (9th Cir. 2003). Petitioner’s allegations here do not satisfy that standard. Even
at thislate stage after conviction, Petitioner states that he “may have accepted the offer had [he]
known what the sentence guidelines were.” (2255 Motion at 5). This equivocal statement falls
far short of a “reasonabl e probability” that he would have accepted the agreement had he
known the potential sentence. United Statesv. Fuentes-Garcia, No. 2:09-cr-262-JCM-GWF,
2015WL 1806822, at *4 (D. Nev. Apr. 21, 2015) (citing Strickland v. Washington, 466 U.S.
668, 668 (1984)). Moreover, Petitioner’s prior counsel provided an Affidavit, to which
Petitioner had a chanceto respond, stating that “ABELL without question did not want to see a
plea deal when I spoke with him about the potential resolution.” (Aff. Leslie Park § 2, ECF No.
150-1). Thisstatementin the Affidavit aligns with Petitioner’s own Reply declaringthat he
would not have pleaded guilty to a perjury chargebecause “I never lied under oath.” (Reply at
2, ECF No. 151). Thus, the Court does not find merit in Petitioner’s contention that histrial
counsel was ineffectivein explaining aplea agreement which he was not willing to accept and
concerned acrimethat Petitioner states he did not commit.
2. Presentation of Evidence

Petitioner’s second and third claimsfor habeasrelief contend that histrial counsel failed
to present evidence of activity on Petitioner’s computer during the same time he was allegedly
drivingaround lookingfor theminor child at the center of thiscase. (2255 Motion at 6).
Petitioner also complainsthat his trial counsel had a forensic expert check hiscomputer for
activity during thistime-period, but his counsel lied to him about theresultsbeing
“inconclusive.” (1d. at 6-7). Petitioner claims that thisevidence of computer activity should

have been admitted at trial because it would have proven hewas at home and not driving
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around lookingfor Tina’s neighborhood, “thereby eliminating a possible ‘substantial step’”
necessary to convict. (1d.).

Petitioner’s second and third claims for relief do not hold merit. Even if Petitioner’s
identified evidencewereashe alleges, his travel in this oneinstance was not the sole proof of a
“substantial step” in violation of 18 U.S.C. § 2422(b). Evidence admitted intrial showed
Petitioner’s sexually provocative communications with Tina and proposed plansto meet with
her, which sufficiently supportshisconviction. (Tr. Tran. at 91-93, 97-98, ECF No. 126);
United Statesv. Goetzke, 494 F.3d 1231, 1236 (9th Cir. 2007) (“We agree with the Third,
Sixth, and Tenth Circuits that, when a defendant initiates conversation with aminor, describes
the sexual actsthat hewould like to perform on the minor, and proposes arendezvousto
performthose acts, he has crossed the linetoward persuading, inducing, enticing, or coercinga
minor to engage in unlawful sexual activity.”).

Additionally, Petitioner’s trial counsel declared in an Affidavit respondingto his2255
Motionthat, “to the best of my recollection, Detective Yurek did not tell me ABELL wason his
computer at the time he stated he was drivingaround Tina’s neighborhood.” (Aff. Leslie Park
914-5, ECF No. 150-1). The Affidavit also explained that, to the best of counsel’srecollection,
therewas no evidence of Petitioner’s computer activity at his home when he was allegedly
drivingaround lookingfor Tina. (Id.). Thus, because Petitioner’s allegations are unsupported
in fact, contradicted by histrial counsel, and within counsel’s discretion to not pursue a
meritless strategy, the Court does not find Petitioner’s second and third claims to demonstrate
ineffective assistance of counsel.

3. Calling Witnesses

Petitioner’s fourth claimfor relief argues that his prior counsel wasineffective because

she told Petitioner’s son not to testifyin trial. (2255 Motionat 7-8). Thisgroundissimilarly

lackingin merit as the others.
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Petitioner contendsthat his son would have testified about a““stuffed dog” mentioned in
emails between Petitioner and the undercover officer, and how that stuffed animal was from the
son’s grandmother and not purchased by Petitioner as a gift to enticeaminor. (Reply at 3-4).
These contentions do not, however, explain how Petitioner’s son’s testimony would have
affected the outcome of histrial in away that could benefit Petitioner. See, e.g., United Statesv.
Berry, 814 F.2d 1406, 1409 (9th Cir. 1987) (finding afailureto show prejudice because the
defendant “offers no indication of what these witnesseswould havetestified to, or how their
testimony might have changed the outcome of the hearing”); seealso Dows v. Wood, 211 F.3d
480, 486-87 (9th Cir. 2000). That testimony may have discussed one alleged act by Petitioner;
but it does not detract from him using the stuffed animal as a gift to entice Tina or the various
other actsdone by him, asshown in evidence at trial, that specifically reference sexual actsand
enticement of aminor to support aconviction under 18 U.S.C. § 2422(b). See Goetzke, 494
F.3d at 1236.

With thesefacts, the Court doesnot find ineffective assistancein violation of the Sixth
Amendment based on defense counsel’sdecison to not call Petitioner’s son asatrial witness.
Dows, 211 F.3d at 486-87. Accordingly, this claim doesnot warrant habeasrelief asargued in
the 2255 Motion.

4. Objectionsduring Trial

Petitioner’s fifth claim for relief contendsthat histrial counsel failed to do thefollowing
during hissecond trial: “object to Detective Yurek’s improper testimony”;? “prepare to
impeach Yurek with his prior testimony”; “prepare to cross-examine Yurek”; “object to [the

Court’s] not allowing [ Petitioner’s] statement to police into evidence”; object to the Court “not

2 Petitioner does not provide a specific reference to which part of Detective Y urek’s testimony wasimproper
and deserving an objection during the second trial. (See 2255 Motionat 9). TheCourt believesitto bein
referenceto Y urek’s speculétion, based on Petitioner’s electronic communications with Tina, about Petitioner’s
motivations and intention to meet Tinain person. Y urek’stestimony on thisissue waspart of the Ninth Circuit’s
review on apped. (Mem. at 3).
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allowing [a] policesurveillanceloginto evidence.” (2255 Motion at 9); (Reply at 6-8).
Petitioner then providesthe general argument that these objectionswould have been favorable
to him. (1d.).

Addressing first Petitioner’s claim regarding objections to Detective Yurek’s testimony,
the Ninth Circuit’s Memorandum shows how histrial counsel could have successfully objected
to Yurek speculatingabout Petitioner’s motivations and intent behind certain email
communicationssent to Tina. (Mem. at 3, ECF No. 136). However, Petitioner has not
demonstrated that the lack of objection amounted to ineffective assistance for purposes of
habeasrelief. Petitioner’s trial counsel extensively cross-examined Detective Y urek to counter
his speculation of Petitioner’sintent and motivationsin email communicationssent to Tina.
(Tr. Tran. at 153-178, ECF No. 127). The jury also elicited clarification that Detective Y urek
did not have a psychology degree, thus showing a cynical analysisof Yurek’sspeculation. (1d.
at 185-186,191). In light of these corrective measures, defense counsel’serrorsdo not “so
undermine[] the proper functioning of the adversarial processthat thetrial cannot berelied on
as having produced a just result.” Strickland, 466 U.S. at 686; United Statesv. Molina, 934
F.2d 1440, 1447 (9th Cir. 1991) (“To establish prejudice, the appellant must show that thereis
areasonable probability that, but for counsel ’sunprofessional errors, theresult of the
proceedingwould have been different.”) (internal quotations omitted).

Next, regarding the surveillancelog and Petitioner’s statementsto police, Petitioner’s
trial counsel was not ineffectivefor allegedly failing to object to the Court’srejection of this
evidenceat trial. Most notably, evidence of the surveillancelog asreferenced by Petitioner was
admitted during trial as an exhibit. (Tr. Tran. at 170, ECF No. 127). Further, Petitioner’s
defense counsel elicited trial testimony that contained the sameinformation Petitioner appears
to have wanted from the surveillance log. (Compare Reply at 8) (statingthat thelog would

have shown Petitioner “went to collect rent from my renter, went to the market, and went to eat

Page 7 of 11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

at a restaurant” instead of drivingaround lookingfor Tina); (with Tr. Tran. at 171, ECF No.
127) (eliciting testimony about how Petitioner “went to one of his rental properties .. . then
went to Albertsons, and then back home”). Regardless, as previously stated inthisOrder, the
Government provided sufficient evidenceto support aconviction even without the apparent
uncertainty with Petitioner’s travel on one occasion. (Tr. Tran. at 91-93,97-98, ECF No. 126).

B. Prosecutorial Misconduct

Part of Petitioner’s fifth claimfor relief isthat his counsel failed to object to
“prosecutorial misconduct during closing argument.” (2255 Motion at 9). To theextent this
claim seeks habeasrelief based directly on prosecutorial misconduct (rather than ineffective
assistance by not raisingthe issueduring trial), Petitioner made such argument on direct appeal;
and the Ninth Circuit rejected it. (Mem. at 2, ECF No. 136). Thus, the Court need not re-
address claimsof prosecutorid misconduct here. Concerningthe allegation of ineffective
assistancefor not objectingto prosecutorial misconduct, Petitioner’s allegations are
conclusory—and thusinsufficient to warrant relief—because they does not reference where the
complained-of statementsareintherecord or which statements by the Government serve asthe
basisfor the present claim. See Jonesv. Gomez, 66 F.3d 199, 205 (9th Cir. 1995). The Ninth
Circuit’s Memorandum, moreover, demonstrates that an objection on the ground of
prosecutorial misconduct would have been futile. (Mem. at 2). The Court accordingly does not
find Petitioner’s allegations on thisissue to warrant habeasrelief.

C. Cruel and Unusual Punishment

Petitioner’s sixth ground for relief arisesunder the Eighth Amendment’s prohibition on
cruel and unusual punishment. (2255 Motion at 10). He first contends that the Court’s
imposition of a $12,500 finewas excessive, cruel, and unusual because the United States
Probation Officedid not recommend afine and it would “cause him a tremendous burden .. . as

[heis] now indigent.” (Id.); (Reply at 2). His second contentionisthat thetwenty-year term of
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supervised release viol atesthe Eighth Amendment becauseit isequivalentto alifetime
duration dueto hisage. (1d.).3

Neither of Petitioner’s contentions warrants habeasrelief. Principally, Petitioner did not
raise these Eighth Amendment argumentson direct appeal. It isthen hisburden to show
“cause” why the Court should excuse his failure to do so and “prejudice,” or actual innocence.
United Statesv. Ratigan, 351 F.3d 957, 962, 964 (9th Cir. 2003) (“[TTheclaim may beraisedin
habeasonly if the defendant can first demonstrate either ‘cause’ and actual ‘prejudice,’ or that
he is ‘actually innocent.”””) (quoting Bousley, 523 U.S. 614,622 (1998)). However, Petitioner
hasnot argued causefor failingto raisetheseissueson direct appeal other than hisappellate
counsel beingineffective. (Reply at 1). But his appellate counsel wasnot ineffective. Thatis,
Petitioner isincorrect that the United States Probation Officedid not recommend afine;
Probation recommended the fine of $12,500. (Sentencing Tr. 7:18-8:13, ECF No. 129). This
recommended amount fell far below the statutory maximum of $250,000 pursuant to 18 U.S.C.
§ 3571, was lessthan the applicable finerange from United States Sentencing Guideline
8 5E1.2, andrelated to the Probation Office’s financial information about Petitioner’s assets
before sentencing. (1d.); (Statement of Reasonsat 1-2). The Court then adopted the Probation
Office’s recommendation because it was reasonable under the circumstances. (Statement of
Reasonsat 1-2); (Sentencing Tr. 14:8-17).

Next, concerningthetwenty-year term of supervised release, the maximum term
permitted was lifetimeunder 18 U.S.C. § 3583(k), which the United States Probation Office

recommended. The Court, however, downward departed fromthat recommendation to arrive at

3 Petitioner, in his Reply, raisesthe argument that the sentence of ten-yearsimprisonment is excessvefor afirst-
time offender. Like hisother contentionsunder the Eighth Amendment, thistoo lacks merit. The Ninth Circuit
in several decisons hasrejected similar arguments and found the ten-year minimum sentence constitutional. See
United Statesv. Shill, 740 F.3d 1347, 1356-1357 (9th Cir. 2014); United Statesv. Erickson, 546 Fed. Appx. 627,
629 (9th Cir. Oct. 25, 2013).
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the twenty-year term. The Court findstheimposed term of supervised releaseto bereasonable
and constitutional asit fallswithin the appropriate statutory range. (Sentencing Tr. 9:7-14).

D. Motion for Appointment of Counsel

Petitioner filed a Motion for Appointment of Counsel alongside his2255 Motion,
claiming that “the issues in this case are complex and . . . [he] is unableto adequately present
the claimswithout the assistance of counsel. (1d. at 2). Prior to this Order, the Court reviewed
Petitioner’s request and concluded against appointing counsel. Thelimited issuesin the 2255
Motion did not appear complex; and Petitioner did not hold an initial likelihood of success, as
demonstrated by this Order. See 18 U.S.C. 8§ 3006A(a)(2)(B) (“[R]epresentation may be
provided for any financially eligible person.. . . [when] theinterestsof justice so require.. . .”);
Pennsylvaniav. Finley, 481 U.S. 551,555 (1987) (“[T]he right to appointed counsel extends to
the first appeal of right, and no further.”); Weygandt v. Look, 718 F.2d 952, 954 (9th Cir. 1983)
(“In deciding whether to appoint counsel in a habeas proceeding, the district court must
evaluatethelikelihood of successon the meritsas well as the ability of the petitioner to
articulate hisclaimspro se in light of the complexity of the legal issues involved.”).

E. Certificateof Appealability

Petitioner must receive acertificate of appealability fromthe Court to proceed with an
appeal of this Order. 28 U.S.C. § 2253(c)(1); Fed.R. App. P. 22; 9th Cir. R. 22-1; Allen v.
Ornoski, 435 F.3d 946, 950-51 (9th Cir. 2006); see also United Statesv. Mikels, 236 F.3d 550,
551-52 (9th Cir. 2001). To warrant a certificate of appeal ability, Petitioner must make “a
substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(¢)(2); Sackv.
McDaniel, 529 U.S. 473,483-84 (2000). He bearsthe burden of demonstratingthat the issues
are debatable amongjurists of reason; that a court could resolvetheissuesdifferently; or that

the questions are adequate to deserve encouragement to proceed further. Sack, 529 U.S. at 483.
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The Court has considered theissuesraised by Petitioner, with respect to whether they
satisfy the standard for issuance of a certificate of appeal ability, and determinesthat none of the
issues meet that standard. The Court will therefore deny Petitioner a certificate of
appeal ability.

V. CONCLUS ON

IT ISHEREBY ORDERED that Plaintiff’s 2255 Motion, (ECF No. 141),is DENIED.

IT ISFURTHER ORDERED that Petitioner’s Ex Parte Motion for Appointment of
Counsel, (ECF No. 143), is DENIED.

IT ISFURTHER ORDERED that Petitioner’s Motion for Leave to Proceed in forma
pauperis, (ECF No. 142), and Motionfor a Ruling, (ECF No. 152),are DISMISSED as moot.

IT ISFURTHER ORDERED that a Certificate of Appealabilityis DENIED.

DATED this_!® day of November, 2019.

-

w/\-’\ 2
Glord M. Navarro, District Judge
United States District Court
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