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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

)
UNITED STATES OF AMERICA ;
Plaintiff, )
) 2:13<cr-00019RCJIGWF
VS. g
ORDER
JOSHUACROFT, g
)
Defendant )
)

A grand jury indicted Defendant of conspirdoyinterfere with commercly robbery,
brandishing a firearm in furtherance of a crime of violeaod, five counts each ofterference
with commerce by robbery and brandishing a firearm during a crime of violém€zase No.
2:13-cr-54, the grand jurglso indicted Defendant for a singleunt of withess tamperingith
respect to the indictmein the present caseDefendant pled guilty pursuant to a consolidated
plea agreement, and the Court sentenced him to 71 months impris@aciedot withess
tampering conspiracy to interfere with commerce by robbery, and one courtedierencewith
commerce by robberyhe sentences to run concurrently to one another but consecutively &
Defendant 84-month sentender brandishing a firearm in furtherance ofréme of violence
andas toany sentence to be pronounced in Case No. C283556 in the EigldialJDditrict
Court of Nevada. The Court denied a habeas corpus motion under 28 U.S.C. § 2255 bas
alleged ineffective assistance of cound@éfendanfiled a consolidated notice of appeal. Bot

this Court and the Court of Appeals denied a certificate of appealability.
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The Court of Appeals has granted Defendeave to filea successive habeas corpus
motion. Defendant argues that his conviction under Cotont [@ssession of a firearm during
and in relation to a crime of violence under 18 U.S.C. § 924(c)(Wé&)unconstitutional
because the definition ottime of violenc&upon which 8§ 924(c)(1)(Arelies is
unconstitutionally vagueThe underlying “crime of violencefor Count 2 was conspiracy to
interfere with commerce by robbery under 18 U.S.C. § 1951 (“Hobbs Act robbéuy”).
identicalresidual clauseas been rulednconstitutionally vague by the Court of Appeats
Dimaya v. Lynch, 803 F.3d 1110 (9th Cir. 201%krt. granted, Lynch v. Dimaya, 137S.Ct. 31
(Sept. 29, 2016), but no e of appeals appears to have decided whettephysical force
clause of § 924(c)(3)(A) applies to conspiracy to commit Hobbs Act rpbbée district courts
are divided See, e.g., United Satesv. McCoy, --- F. Supp. 3d---, 2017 WL 375052, at *6
(W.D.N.Y. 2017)(collecting cases) The Court tends to agree with a pdatnson ruling of a
sister court in this District that conspiracy to commit Hobbs Act robbexygigne of violence.
See United Satesv. Wright, 2015 WL 9958034, at *2—3 (D. Nev. Dec. 24, 2015) (Gordon, J.).

Moreover, the current motion can be decided on namrgveeindsas recently explained
by Judge Blackburof the District of ColoradoSee United Satesv. Bowen, --- F. Supp. 3d---,
2017 WL 131794, at *3—4 (D. Colo. 2017) (denying a § 2255 matiatienginghe residual
clause o8 924(c)(3)(B)).Here, as there, thaotionhas not been brought within one yeathw
date on which the conviction became firfgde 28 U.S.C. § 2255(f1). Nor can Defendaryet)
rely on 8§ 225(f)(3), because the Supreme Court hasyetrecognized the right Defendant
seeks to vindicate. That is, the Supreme Coulblnson only invalidatedhe residual clause ol
8 924(e)(2)(B)(ii) not the differently worded residual clause &28(c)(3)(B) at issue here.
Unless and until the Supreme Court does so, theyeaewindow foffiling a § 2255 motion will

notreopen.
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CONCLUSION
IT IS HEREBY ORDEREDthatthe Motionsto Vacate, Set Aside, or Correct Sentencs

under 28 U.S.C. 225&CF Ncs. 102, 104areDENIED.
IT IS FURTHER ORDERED that a certificate of appealabiBti)ENIED.

IT IS SO ORDERED.
DATED: This 24™ day of May, 2017.

ROBERT]C. JONES
United Statgs District Judge
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