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York Mellon v. SFR Investments Pool 1, LLC et al

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

BANK OF NEW YORK MELLON FKA BANK
OF NEW YORK ASSUCCESSOR TO JP
MORGAN CHASE BANK, NOT

INDIVIDUALLY BUT SOLELY AS TRUSTEE
FOR THE HOLDERS OF THE BEAR STEARN}S
ALT-A TRUST200411, MORTGAGE PASS
THROUGH CERTIFICATES, SERIES 200

Plantiff/Counter Defendant,
V.

SFR INVESTMENTS POOL 1, LLC
SMOKE RANCH MAINTENANCE DISTRICT
RED ROCK FINANCIAL SERVICES, LLC

Defendand/Cross Claimant/Counter Claimant

JOAN GLORIA BOHNET LIVING TRUST
DATED SEPTEMBER 2, 2004: E*TRADE
BANK:; MORTGAGE ELECTRONIC SYSTEMS
INC.

Cross Defendants

U)

l. INTRODUCTION

Before the Court ar@laintiff Bank of New York Mellon’s(*BNYM”) Motion for Summary

JudgmentDefendant Smoke Ranch Maintenance Distrigtis “HOA”) Motion for Summary Judgmer

Case No.: 2:1tv-00716RFB-NJK

ORDER
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and Defendant SFR Investments Pool 1, LLCZR”) Motion for Default Judment.ECF Nos. 71, 73
74. For the following reasons, the Cogrants all the motions
Il. PROCEDURAL BACKGROUND

BNYM filed its complaint onMarch 10, 2017. ECF No. 1. In the complaBNYM seeks
declaratoy relief that a nonjudicial foreclosure saléa Las Vegas properiynderChapter 116 of th
Nevada Revised Statutes (“NRSIH not extinguish a deed of trust it held on the propétyDefendant
Red Rock Financial Services, LLC answered the complaidgmwil 11, 2017. ECF No. 15FR answere
the complaint on May 1, 201ahd asserted counterclaims for quiet el declaratory reliednd a cros
claim against Defendant E*Trade Ba®lCF No. 20Smoke Ranch Maintenance District moved to disr
thecase on May 15, 2017. ECFON26. BNYM moved for summary judgment on May 22, 2017. ECF
34.0n June 16, 2017, the Court granted a stipulation staying litigation pending pertinent decisio
the Nevada and U.S. Supreme Cantl denying all pendinghotions without prejudice to refiling aft
the stay was liftedECF No. 41. The Court lifted the stay on January 14, 2019. ECF N&Ns2M
answered SFR’s counterclaims on April 24, 2019. ECF No.64. Smoke Ranch Maintenanice
answered the complaioh May 17, 2019. ECF No. 6T7he Clerkof the Courentered default as to E*Trag
Bank on June 24, 2019. ECF No. BNYM filed the instant motion for summary judgment on June
2019. ECF No. 71Defendant Smoke Ranch Maintenance District and SFR fileid tespective motion
for summary judgment and default judgment on that same date. ECF Nos. 73, 74.

[I. FACTUAL BACKGROUND

The Court finds the following facts to be undisputed.

a. Undisputed Facts

Joan Bohngburchased real property located at 2728 Ironside Drive, Las Vegas, NevadgiB@l

Property”)on or about June 22, 200Bohnetfinanced ownership of theropertyby way of a loan in th
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amountbof $147,95@s evidenced by a note and secured by a daagsb{the senior deed of trust) recorq
onJune 22, 2004. Theropertywas subject to the covenants, conditions and restrictions (CC&RS)
the HOA, Smoke Ranch Maintenance Districthe senior deed of trust was assigne®iYM on
December 3, 2011, as recorded in an assignment of deed of trust on December 14, 2011.
Bohnet fell behind on HOA dues. Between July 2011 and September 2011, the HOA, thr
agent Red Rock, recorded a lien for delinquent assessments, followed by a noticelbéxefalection
to sell pursuant to lien for delinquent assessments. As of August 30, 2011, the amount oble86xass
The law firm Miles, Bauer, Bergstrom & Winters, LLP (“Miles Bauexgs retained to tender payment
the HOAto satisfy the superpriority portion of the lien. On October 27, 2010, Miles Bauer requg
payoff statement from Red Rock for the superpriority lien. On November 10, 2011, Red Roled
Miles Bauer a payoff statement for the entire HOA lien, which stated thahinagsesments wer
$75.00.Nine months of assessments is $8¥6.nuisance or abatement charges were listed in the p
statementOn November 28, 2011 Miles Bauer sent a check to Red Rock for $675.00. The check V
stamped “Received Nov 28, 2011 RRF®&'torporate witness on behalf of Red Rock testified that it
their procedure at the time to return checks if they were not for the full lieardmas opposed to th

superpriority portion. On May 21, 2014, a notice of foreclosure sale was recordest #yzPropertyby

ed
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Red Rock on behalf of the HOA. A foreclosure deed recorded on June 24, 2014 indicated that arforeclo

sale went forward on June 13, 2014, and the Defendant SFR purchaBeapiggyfor $20,000.
b. Disputed Facts

The Court findghat the parties dispute the legal effect of the circumstances
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V. LEGAL STANDARD

A. Summary Judgment
Summary judgment is appropriate when the pleadings, depositions, answers to ieesygatd
admissions on file, together with the affidavits, if any, show “that there is no genyngedss to an
material fact and the movant is entitled to judgnmet matter of law.” Fed. R. Civ. P. 56(agcord

Celotex Corp. v. Catrett, 477 U.S. 317, 322(1986).When considering the propriety of summary ju

the court views all facts and draws all inferences in the light most favaxaltee nonmoving party

Gonzalez v. City of Anaheim, 747 F.3d 789, 793 (9th Cir. 2014). If the movant has carried its bur

nonmoving party “must do more than simply show that there is some metaphysical doubt asateriia
facts .... Where the record taken as a wicoleld not lead a rational trier of fact to find for the nonmov
party, there is no genuine issue for triabtott v. Harris550 U.S. 372, 380 (2007) (alteration in origin
(internal quotation marks omitted).
It is improper for the Court to resolvemuine factual disputes or make credibility determinations g

summary judgment stage. Zetwick v. Cty. of Yolo, 850 F.3d 436, 441 (9th Cir. 2017) (citations or

B. Motion for Default Judgment
The granting of adefaultjudgments a twastep process directed by Federal Rule of Civil Proce

(“Rule”) 55. Eitel v. McCool, 782 F.2d 1470, 1471 (9th Cir. 1986). The first step is an entry of

default based on a showing, by affidavit or otherwise, that the party againsttidaqudgment is sougf
“has failed to plead or otherwise defend.” Fed. R. Civ. P. 55(a). The seconddgfzuigudgment unde

Rule 55(b), a decision which lies within the discretion of the Colildabe v. Aldabe, 616 F.2d 108

1092 (9th Cir. 1980).
Factors which a court, in its discretion, may consider in deciding whether to

adefaultjudgmentinclude: (1) the possibility of prejudice to the plaintiff, (2) the merits of the antige
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claims, (3) the sufficiency of the complaint, (4) #mount of money at stake, (5) the possibility of a dispute

of material fact, (6) whether the default was due to excusable neglect)ahe Federal Rules' strong

policy in favor of deciding cases on the meriistel, 782 F.2d at 1471-72.

If an enty of default is made, the Court accepts all vpdladed factual allegations in the complaint

as true; however, conclusions of law and allegations of fact that are nqil@alked will not be deemed

admitted by the defaulted partyDirecTV, Inc. v. Hoa Mynh 503 F.3d 847, 854 (9th Cir. 2007).

Additionally, the Court does not accept factual allegations relating to the amount ofjedams

true. Geddes v. United Financial Group, 559 F.2d 557, 560 (9th Cir. 1977). Default establishes a

liability, but not the amount of damages claimed in the pleadahg.
V. DISCUSSION
A. BNYM'’s Motion for Summary Judgment
1. Standing and RealParty-in Interest

SFR argues that BNYM lacks standing and is not thepadi+in interest to bring this cabecause

BNYM wasnot the record beneficiary at the time that it filed its compl@imestablish its interest, BNYM

submitted to the Coudn assignment of deed of trust recorded in 2011, in which MERS grants
assigns, transfers andre@ys unto BNYM all beneficiahterest “under that certain deed of trush’its
opposition to BNYM’s motion, SFR attaches a corporate assignment of deed of trusdtdemoi-ebruary

10, 2015, in which assignor Mortgage Electronic Systems, Inc. (“MERS”) grants, setissassnter

par

sell:

and conveys unto itself “all beneficial interest” under the deed of 868 .thus argues that there is a break

in chain of title and that on March 10, 2017, when BNYM filed its complaint, it did not hawdirgiain

sue and was not threalparty-in interest.In its reply, BNYM does not address the 2015 assignment,

|

states that “[d]espite the timing of the assignment to [BNYM], [BNYM] hasrastitutionally protecte

and

property interest.” ECF No. 80, Pl.’'s Repl. Summ. J. 9. In the complaint it filed on March 10, 201vl, BNY

-5-
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statal that it “is now and at all times relevant herein, the assigned Beneficiary under af Degst signed
by Joan Bohnet and recorded on June 22, 2004, which encumbers the Property and secures a
note.” ECF No. 1, Pl.’s Compl. 5.

To have standing under Article Il of the U.S. Constitution, a party must assert an yjnAfact;
2) that is fairly traceable to the challenged conduct of the defendant; and 3)ik&dy i®Ibe redressed I

a favorabé court decision. Spokeo v. Robbins, 136 S. Ct. 1540, 1547 (d@1&)dition to establishin

constitutional standing, a party must also have prudential standing, aigompasses “at least thi
broad principles: the general prohibition on a litigardising another person’s legal rights, the rule bar
adjudication of generalized grievances more appropriately addressed in thentgpires branches, ar
the requirement that a plaintiff's complaint fall within the zone of interests prdtbgtthelaw invoked.”

Lexmark Intern., Inc. v. Static Control Components, Inc., 572 U.S. 118, 126 (204 Elk Grove

Unified Sch. Dist. v. Newdow, 542 U.S. 1, 12 (2004Rule 17 of the Federal Rules of Civil Proced

requires that an action “be prosecuted in the name oé#htparty-in interest.” Fed. R. Civ. P. 17(&ule
17(a) does nalefinethe term “realparty-in interest; but instead “allows a federal court to entertain a

at the instance of any party to whom the relevant substantive law grants a catiee gfld:tHaul Intern.,

Inc. v. Jartan, Inc., 793 F.2d 1034, 1038 (9th Cir. 1986). The Court must thus loolstistentive lav

under which the right is brought, while also bearing in mind ‘tfifte modern function of the rule
simply to protect the defendant against a subsequeahdmnt the party actually entitled to recover, an
insure generally that thedgment will have its proper effect as res judicalig.at 103 (internal citations
and alterations omitted).

The primary relief that BNYM seeks is quiet title through NRS 40.010. NRS 40.010 provid
“an action maye brought by any person agstianother who claims an estate or interest in real proy

adverse to the person bringing the action for the purpose of determining such adverséNelairRév.
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Stat. 8 40.010. The relevant substantive law here clearly gives BNYM a cause of acdmiddh entity
that claims an interest in tlroperty—in this case an interest in a deed of teestured on th€roperty
BNYM has submitted to the Court evidence of this interedbe 2011 assignmenBNYM is not currently
seeking the ability to foreclose on tReoperty but merely seeks standing for declaratory relief as t¢
deed of trust’'s continued validity. The probléhat Rule 17(a) was designed to address of pote
duplicative actiongndres judicatas therefore nobf particular concerin this caseEven if MERS or
BNYM later dispute who is theurrentrecord beneficiargf the deed of trusthe question of whether tf
HOA sale extinguished the deed of trasthich is the only question presently before the Gewvbuld
not be implicated by that decision. Furthermore, all parties claiming an interkstdedd of trust woul
be bound by whatever decision this Court makes as to whether or not the deed of trust sieH@4
sale.

Accordingly, despite the conflicting deeds of trust, the Court finds Bid¥M nevertheless ha
constitutional standing, prudential standing, and a legal substantive rightatidthmay deemed ral
party in interest under Rule 17. First, BNYM has demonstrated adequate camslitstanding. Ar
‘injury-in-fact is an invasion of legally protected interest which is (a) concrete amlzaized, and (b

actual or imminent, not conjectural or hypothetit8afer Chemicals, Healthy Families v. U.S. #rRrot.

Agency, 943 F.3d 397, 4141 (9th Cir. 2019)diting Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992

“A concrete injury is one that actually exists, meaning that it is real and not cafisivhile a
“particularized” injury is one that affects the plaintiff in a personal and individagl” Id. (citations ang
guotation markemitted).Here BNYM has articulated an injuig-fact—an interest in aleed of trusthat
may or could be extinguished. It has demonstrated that the igjtraceable to the defendants’ actien
specifically their actions; conduting thesale(the HOA)and purchasing theroperty(SFR). BNYM can

demonstrate that the injury would be redressed favorable court decisidhat determines that the de
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of trust survived the HOA foreclosure sdinally, BNYM is seeking to vindicate iswvnlegal interesin
thePropertyrather tharthat of another party, thus satisfying both prudential and Rule 17(a) require
2. Statute of Limitations
SFR next argues that BNYM'’s action is tibarred. For statute of limitations calculation

time is computed from the day the cause of action accrued. Clark v. Robison, 944 P.2d 788, 7|

1997). Because all of BNYM'’s causes of action arise from the foreclealge¢he Court finds that the

statutebegan to run on the date of the foreclosure Salee 13, 2014The complaint was filed oMarch
10, 2017, just under three years latehis Court has previously four(dnd continues to findhat claims
asserted in violation of a statute are subject to the-fleaelimitations period of NRS 11.190(3)(a), |

that equitable claims fall within the foyear catchall provision of NRS 11.2Z0arrington Mortg. Servs

LLC v. Tapestry at Town Hoe Ctr. Homeowners Ass’'881 F.Supp.3d 1289, 1293 (D. Nev. 2019)e

Court finds that all of BNYM’s claims are timely filetdi.
3. Tender
Having concluded that BNYM has standisugd timely claimsthe Court grants summarydgment
to BNYM. BNYM has submitted evidence sufficient to demonstrate that BNYM’s preslesa-

interest’s tender of nine months of HOA assessments operated to presatged of trust on tH&roperty.

The facts in this case areirtually identicalto that of Bank ofAm., N.A. v. SFR Invs. Pool 1, LLC

(“Diamond Spur”), 427 P.3d 113 (Nev. 2018), in which the Nevada Supreme Court held that tende

month’s worth of HOA assessments, in the absence of evidence that maintenance oe abistEmsen
charges were madeperates to preserve a deed of tr8sich a finding does not void the foreclosure

in its entirety, but does void the sale as to the superpriority portion of thédlien.612 (“It follows that
after a valid tender of the superpriority portion of an HOA lien, a foreclosle@®sdhe entire lien is voi

as to the superpriority portion, because it cannot extinguish the first deed of trust on thg.proper
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SFR argues that the letter accompanying the check was impergnissillitional The Cour has
previously considerethese same arguments by SFR and has rejected TarCourt incorporates k
reference its reasoning those casesseeCarrington,381 F.Supp.3ét 1299(conditions in letter wer

ones on which tenderer had right to insjgank of New York Mellon v. Mission Del Rey Homeowng

Ass’n, No. 2:17ev-02173, 2019 WL 4777305, at *1, *5 (D. Nev. Sept. 30, 204@ne).
As the Court finds that tender is dispositive in this matter, it dismisses all claims anteatg
challenging the facial unconstitutionality of the statute, which the Ninth Cirasitilready rejecteBank

of Am. N.A. v. Arlington W. Twilight Homeowns Ass’n 920 F.3d 620 (9th Cir. 2019). The Court g

dismisses the unjust enrichment claim, as the Court does not declare the H@#dsaleset it aside.
4. The HOA's Motion for Summary Judgment

The HOA also moved for summary judgment, arguing thedause it claims no current advel

interest in théd’roperty BNYM can have no current quiet title claim againstitis Court has previousl

found that in cases such as this one, where a party claims that the forestdsuras void, the HO

cannot be dismissed as a party to the action until that claim has been adjuSieeeditsche Bank Nat

Tr. Co. v. Edward Kielt Tr., No:217-cv-01759, 2019 WL 1442183, at * 5 (D. Nev. Mar. 31, 20]

However, now the Court finds that tender operated to preserve the deed of trust and voidedbtiig
as to the superpriority portion of the liand has dismissed all other clairAccordingly, the Court will
grant the HOA’s motion for summary judgment.
5. Motion for Default Judgment
SFR also moves for default judgment against E*Trade Bank. SFR filed acomg$aint against
E*Trade on May 1, 2017. E*Trade failed to answer the complaint within the requiréay2imit. The

Clerk of the Court entered a default against E*Trade on June 24, 2019.
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In considering the sevehitel factors, the Court find that default judgment against E*Trag
warrantedThe first and sixth factors, which ask the Court to congijldre possibility of prejudice to th
plaintiff/party seeking default judgment aBiiwhether the default was due to excusable negliestor
granting default judgment. By failing to appear, E*Trade prejudicesisclaimant SFRoy denying it the
ability to gainclarificationas to theownership of théroperty Additionally, the failure 6 appear for ove
two years suggests that E*Trade could not demonstrate excusable negheas ifdtappear now. Thieitd
and seventh factors, which require the Court to examine the sufficienioy cdiinplaint and the Fedel
Rules of Civil Procedure’s strong policy in favor of deciding cases on the merits, ataate/granting o
the defauljudgment.Having reviewed its submissions, the Court finds that SFR has submitted e\
sufficient to denonstrate that it is the current title owner of Breperty There is no evidence before t
Court that E*Trade disputes or has disputed this fActordingly,the Court will grant SFR’s Motion fg

default judgment.
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B. CONCLUSION

IT IS THEREFORE ORDERED thatPlaintiff Bank of New York Mellon’s Motion for Summat
Judgment (ECF Norl) is GRANTED. The Court finds that thédeed of trust survived th2014 HOA
foreclosure sale.

IT IS FURTHER ORDERED that Defendant Smoke Ranch Maintenance Distribtstion for
Summary Judgment (ECF No.)A8 GRANTED.

IT IS FURTHER ORDERED thatDefendant SFR Investments Pool 1, LLC’s Motion for Def
Judgment against E*Trade Bank is GRANTHDe Court declares that CreBgfendant E*Trade and i
successors or agss, have no right, title or interest in tReopertyand that SFR is rightful title owner.

The Clerk of Court is instructed to enter judgment consistent with this ruling and cksadéi

RICHARD &*RE M

UNITED STATES DISTRICT COURT JUDGE

DATED: March 16, 2020.
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