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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

ANTHONY FESTA Case N02:17cv-00850APG-NJK
Plaintiff, ORDER
V.
NDOC, et al.,
Defendars.
l. DISCUSSION

This action is a pro se civil rights complaint filed pursuant to 42 U.S.C. § 1983 ki 4
prisoner. On March 30, 2018, Plaintiff filed a second amended compaaketNo. 21. On
July 13, 2018, Plaintiff filed a motion for a temporary restraining order and includiade
number of documents in support of that moti@uocketNo. 22. On July 24, 2018, Plaintiff filg|
a motion that appears to request that the Court send him copies of the documents he sl
support of his July 13, 2018, motion for a temporary restraining oRiecketNo. 24!

On July 20, 2018, Plaintiff filed a motion for appointment of counBeicketNo. 27. On

July 26, 2018, Plaintiff filed a motion that again requested appointment of counsel, move

1 0On July 20, 2018, the Court denied Plaintiff's July 13, 20d&tion for a temporary restrainin
order. (ECF No. 20). Plaintiff then filed another motion for a temporary restrardeg, which
the Court also denied. (ECF Nos. 26, 31).
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“120 day continuanc&’ and moved to amenithe complaint, thougtPlaintiff did not include &
motion to amend the complaihit DocketNos. 29, 30 On August 2, 2018, Plaintiff filed yg
another motion asking for a 120 day “continuatft®ocketNo. 32 In that motion, Plaintifalso
appears to ask tl@ourt to amend his complaint to aparticularallegations concerning retaliatid
andincludes multiple exhibitsDocketNo. 32 at 1-2.

A. Leaveto Amend

It appears to the Court that Plaintiff seeks to anteadecond amendedmplaint. The
Court will not piecemeal documents together to determine whether Plaintiff statésrable
claim in his complaint.Therefore, ® the extent Plaintiff asks the Court to supplement his se
amended complaint with additional allegations or other documents he has filed wtbutie
such requests are denied.

The Court will give Plaintiff leave to submit@mpletethird amended complaintThe

Court notes that, if Plaintiff chooses to file a compthiel amended complaint, Plaintiff shall file

it within sixty (60) days from the date of entry of this ord&toreover, Plaintiff must file his thirg
amended complaint on this Court’'s approved prisoner civil rights form and it must theds
“Third Amended Complaint.”

If Plaintiff chooses to file a completdird amended complaint, he is advised that
amended complaint supersedes (replaces) the original complaint and, thus nithechtoenplaint
must be complete in itselfSee Hal Roach Sudios, Inc. v. Richard Feiner & Co., Inc., 896 F.2d
1542, 1546 (9th Cir. 1989) (holding that “[t]he fact that a party was named in the origirahour
is irrelevant; an amended pl#ing supersedes the original”). Plaintiffs amended complaint

contain all defendants and factual allegations that Plaintiff wishesltmlein this lawsuit. In the

2 The Court iterprets the requests for a 3@8y continuance as a motion to stay the case for
days.

3 Plaintiff also moved for a 120ay “TRO continuance.”’DocketNo. 29 Thatportion of the
motion is DENIEDas moot.

4 There were no pending motions for a TRGhattime Plaintiff filed this motion. Therefore, th
portion of the motionDocketNo. 32,is DENIED as moot.
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third amendedccomplaint, for each count, Plaintiff should allege fhs that support his claim|.

Plaintiff is not required to file exhibits with his complaint. Furthermore, Plaintiffsguctechot
to file original documents with his Third Amended Complatdawever,Plaintiff may not ameng
his earliecomplaint to add unrelated claims involving different defergja@atding such claims t
an amended complaint will result in dismissal of those claims. Such claims must glet g
separate lawsuits.

If Plaintiff chooses not to file a completeird amended complaint, the Court will scre
Plaintiff's second amended complaibpcketNo. 21, only.

Thereforethe CourtDENIESPIlaintiff’'s motions to amend the compla{i@iocketNos. 30,
32) as moot.

The Court will instruct th Clerk of the Court to send Plaintiff copiesDmicketNumbers
21, 22, 25, 27, 28, 29, 30, and 31 with this orddaintiff is advised thahis Court willnot send
Plaintiff any othercopies of his filings. Plaintiff therefore is instructeat to file onginal copies
of his documents with this Court in the future.

The Court alsavill DENY Plaintiff's requesd to stay the case for 120 dayBocketNos.
29, 32. The Cours screening order, which apprises Plaintiff of the amendments necessary
the deficiencies in his original complaimtas issued on Plaintiff has had the Court’'s scree
order since February 20, 201Bocket No. 15. Furthermore, Plaintiff nawll havecopies ofall
the documents hieasfiled with the Court Plaintiff alsowill have 60 days from the date of th
order to file a complete Third Amended Complaint.

B. Motionsfor Appointment of Counsel

A litigant does not have a constitutional right to appointed counsel in 42 U.S.C. §
civil rights claims. Sorseth v. Spellman, 654 F.2d 1349, 1353 (9th Cir. 198 Bursuant to 2§
U.S.C. 81915(e)(1), “[tlhe court may request an attorney to represent any person oreffbed
counsel.” However, the court will appoint counsel for indigent civil litigants only in “excoeyet
circumstances.” Palmer v. Valdez, 560 F.3d 965, 970 (9th Cir. 2009) (8 1983 actidiyhen

determining whether ‘exceptional circumstances’ exist, a court mustdeorte likelihood of
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success on the merits as well as the ability of the petitioner to articulate hisprlaisasn light
of the complexity of the legal issues involved.d. “Neither of these considerations is disposit
and instead must be viewed togethend. In the instant case, the Cowannot assess th
complexity of the case or the likelihood of success omiets until it receives a Third Amends
Comphintor is notified that Plaintiff intends to proceed on the Second Amended Comflha
Court thereforeDENIES the motiors for appointment of couns€DocketNos. 27, 29)at this
time.
. CONCLUSION

For the foregoing reasond, IS ORDERED thaPlaintiff is granted leave to file a Thir
Amended Complaint.

IT IS FURTHER ORDERED thatf Plaintiff chooses to filea completeThird Amended
Complaint, as outlined in this order, Plaintiff shall file t@mpleteamended complaint withip
sixty (60) days from the date of entry of this order.

It is further ordered that, Rlaintiff chooses to file aompleteThird AmendedComplaint,

he must use th€ourt’s approved form and he shall write the word&itd Amended” above the

words “Civil Rights Complaint” in the caption.

IT IS FURTHER ORDERED that, if Plaintiffioes not file a complete Third Amend
Complaintwithin sixty (60) daysof the date of this ordethe Court will screen PlaintiffSecond
Amended Complaint (BcketNo. 21) only.

IT IS FURTHER ORDERED that the Clerk of the Court shall send Plaintgfesoof
DocketNumbers 21, 22, 25, 27, 28, 29, 30, and 31 with this order.

IT IS FURTHER ORDERED that Plaintiff's matn for an addendupbocketNo. 24 is
DENIED as moot.

IT IS FURTHER ORDERED thalaintiff's motions to amend the complaiBocketNos.
30and32areDENIED as moot.

IT IS FURTHER ORDERED tha®laintiff’s motions for appointment of counsé&locket
Nos. 27and29,areDENIED.
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IT IS FURTHER ORDERED that Plaintiff’'s motions for a 188y stay DocketNos. 29
and32,areDENIED.

IT IS FURTHER ORDERED that Plaintiffs motions for a @8y TRO continuance
DocketNos. 29and32, ae DENIED as moot.

DATED THIS 3rdday of August, 2018.
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NANCY J. KQP®E
UNITED-STATESMAGISTRATE JUDGE
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