Carlovsky v. Ditech Financial, LLC, et al
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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
PAIGE A. CARLOVSKY, Case No.: 2:17-cv-0105APG-VCF
Plaintiff Order to Show Cause Why Declaratory
Judgment Claims Should Not Be Dismissed
V. as Moot

DITECH FINANCIAL, LLC, et al,

Defendang

On April 14, 2017, laintiff Paige A. Carlovsky brougltis actionagainst defendants
Ditech Financial, LLC and the Bank of New York Mellon (86M) regarding a Notice of
Default (NOD)recorded againsTarlovsky’spropertythat issecured by a deed of tryStOT).
ECF No. 1.TheNOD, filed by the trustee of the DOT, contained an affidayiai Ditech
employeehat described Ditech as the current holder and beneficiary of the EXXH No. 34-6
at 4. However, Ditech was only the loarrvicerat the timewvhile BONYM was theactual
holder and beneficiary. ECF Nos. 84t 2 34-7 at 8; 40-7 at 2.

Based on the inaccurate information contained in the affidavit, Carlovsky requests
declaratory reliethat neither BNYM nor Ditechwaspermitted to exercise the power of sale
under the DOT. Carlovsky also alleges that both defendants violated Nevada Reviged St
(NRS) § 107.080(2)(c) and that Ditech violated the Fair Debt Collection Practites A

On August 28, 2017, the NOD was rescinded. ECF No. 40-10 at 2-3. That same 1]
Ditechstopped servicing theOT. ECF No. 40-4 at 12. On November 14, 2019, Carlovsky
Ditech stipulated to a dismissal of all claims against Ditech Bitech filed for Chapter 11
bankruptcy ECF Nos. 28; 29.Theclaims fordeclaratory relief and violation of NRS

§ 107.080(2)(cyemainpendingagairst BONYM.
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Claimsbecome mootvhen “changes in the circumstances that prevailed at the begi
of litigation have forestalled any occasion for meaningful reli®@ator.com Corp. v. L.L. Bean,
Inc., 398 F.3d 1125, 1129 (9th Cir. 2005) (internal quotations and citations omifténdn a
plaintiff seeks declaratory relief, the test for nmass is whether “therés a substantial
controversy, betweerapties having adverse legaterests of sufficient immediacy and reality
to warrant the issuance of a declaratory judgmeudt.(quoting Biodiversity Legal Found. v.
Badgley, 309 F.3d 1166, 1174-75 (9th Cir. 2002)).

Here, the NOD at the center of thispute has since been rescinded. ECF No. 40-10
3. It thus appears th#te declaratory judgment clailmsemoot. The parties arto confer on
whetherthose claimshould be dismissedf the parties do not agreedsmiss themCarlovsky
shallshow cause why | should not dismikemas moot.

| THEREFORE ORDERCarlovsky anBoNYM to confer as set forth abovdf. the
parties agree that the declaratory judgment clairasnoot, theghall file a stipulation to

dismiss those claimsy Decembed, 2020.

| FURTHER ORDER thatfithe parties cannot agree tstgulation Carlovskyshall,
within 10 days of theonferenceshow @usein writing why the declaratory judgment claims
should not be dismissed as moBoNYM will have sevendays to respond. Failure to show
causen accordance with this ordeiill result in dismissal of the declaratory judgment claass
moot.
DATED this 18th day of November, 2020.
ANDREW P. GORDON
UNITED STATES DISTRICT JUDGE
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