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y of The West v. Reno Quality Homes, Inc, et al Doc. 7

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

* % %

INSURANCE COMPANY OF THE WEST, | Case No.: 2:1tv-01272RFB-DJA
a California corporation,

Plaintiff,

FINDINGS OF FACT AND
Vs. CONCLUSIONSOF LAW

RENO QUALITY HOMES, INC., a Nevada
corporation, HIGH VALLEY
DEVELOPMENT, LLC, a Nevada limited
liability company, ROBERT N.
FITZGERALD, an individual, SHERYL A.
FITZGERALD, an individualTHE ROBERT
N. FITZGERALD IRREVOCABLE TRUST,
a Nevada Trust, THE SHERYL
FITZGERALD IRREVOCABLE TRUST, a
Nevada Trust, ROBERT N. FITZGERALD,
as the Trustee for The Robert N. Fitzgerald
Irrevocable Trust and as Trustee for The
Sheryl Fitzgerald Irrevocable Trust, DOES |
through X, inclusive; ROE CORPORATIONE
| through X, inclusive,

Defendants.

This matter cambefore the Court for a non-jury trial on February 21, 2020. The Geart
heard the evidengaesented by both parties and the arguments of counsel. Heaatully
considered all of thadmittedexhibits and evidence, the testimony of the witnessestigthe t
statements of the parties, the legal authority bearing on the issues, and the argucoamsedfthe

Court hereby issues the following Findings atFandConclusions of Bw:
I/
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FINDINGS OF FACT

1. In 2006and2007,Plaintiff InsuranceCompanyof the West (“ICW”)issued for
principal Reno @Qality Homes, Inc(*RQH") six bonds related to the construction and developme
of the Mountain View Estates subdivisions uditsand 2A. These bondecured theompletion
of gpproximately $3,000,000f work.

2. As consideration for ICW'’s issuance of surety bonds, RQH, High Valley Developme
LLC,* Robert N. Fitzgerald, Sheryl A. Fitzgerald, The Robert L. Fitzgerald Irrevocable Trushand T
Sheryl. Fitzgerald Irrevocable Trust (collectively the “Indemnitors”) exatatGeneral Indemnity
Agreement (the “Indemnity Agreement”).

3. The Indemnity Agreement includes, but is not limited to, the following terms and

provisions:

1. INDEMNITY. The Undersigned shall indemnify and keep indemnified the Suretpsigamy
and dl liability for losses and expenses of whatsoever kind or nature, including attorney fe
costs, by reason of having executed or procured the execution of Bonds, or by reason of th
of the Principal or Indemnitors to perform or comply with the covenants and omsaifi this
Agreement.

*k%
An itemized statement of the payment or compromise, sworn to by an officer of the Surety
voucher or vouchers or other evidence of the payment or compromise, shall be prima facie 4
of the fact and the amount of the liability of the Undersigned under this Agreement.

*k%
2. COLLATERAL. If for any reason the Surety believes it may sustain a loss or expense on
Surety may, from time to time, demand, and upon Surety's demand, the undersigned sha
over to Surety, cash or collateral acceptable to Surety as to amount and form, to co
contingent losses or expenses and any subsequent increase thereof. The SunetyesthaIright
to use the cash or collateral to pay or settle any liability, loss, or expense darthdaundersigne
would be obligated to indemnify the Surety under this agreement. Any unused portion oft}
or collateral will be returned to the undersigned upon termination of the liability of the Surs
the bond and the performance the undersigned of all obligations to the Surety under
agreement. Surety shall have no obligation to invest, or pay interest, or provide a return on
or collateral deposited.

It is expressly understood that Surety may be required to make payment in connection W
bond without prior notice to the undersigned and, in such case, the undersigned express
any right to such prior notice.

*k%
4. DEFAULTS. Each of the following shall be considered a Default of this Agreement:
(a) any abandonment, forfeiture, or breach of or refusal or inability to perform any con
covered by Bonds, or any breach of the Bonds;

! This defendant never appeared in the action.
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4, On or about June 26, 2007, a performance bond (2220216) was issued to WasHh
County on behalf of Rivana ¥itzgerald and Robert L Fitzgerald as principalated to work to
be completed at their home located at Holcomb Raiacte LReno, Bvada The parties have
referred to this as Bond 216.

5. The most significant of these bonds related to the subdivision improvements ang
June 25, 2008, the exposure to ICW aat Hond had been reduced by the City of Reno to
$499,854.

6. By April 2011, RQH had finished the majority of the work to be completed on
subdivision 2A and attempted to obtain the release of the subdivision bond for Mountain View

Estates uni2A. It was unable to do so as the work on the adjacent propharityl A, had not been

completed.
7. Beginning in 2012CW and the thetrmanagement dRQH engaged in numerous
email and verbal communications related to the status and completion of the project.

8. RQH continued to develop the Mountain View Estates and complete the bonded
improvements and it and itsenprincipal, RoberiN. Fitzgerald(“Fitzgerald”), providedperiodic
reports to ICWS agentdo assure them that progress was being made aacdhieQHwould
complete the project.

9. By Augustof 2013, Fitzgerald was reporting to ICW that tleedscapig was about
65% complete and that about 10% of the site or subdivision work remained to be completed.

10. By SeptembeR013 in response to an additional inquiry by IGMizgerald
represented that the landscaping was then 80% complete and he was estimatixgetasakdo
complete all bonded improvements to bensetn$250,000 and $300,000.

11. In February 2014Fitzgerald representead ICW that the landscaping had been
completed and by April 2014 Fitzgerald represented that the remaining work related only to th
subdivision bond on 1A and he estimated it to have a value of $110,000.

12. In Juneof 2015, the engineer of record submitted the current punch list items for
Mountain View Estatebnit 1A and that report was admitted into evidence and supported by the

testimony of the engineer oécord, RaynondPezonellaThe resultof that walkthrough identified
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approximately 19 items which needed to be addressed before the improvements would be acg

by the City of Reno. The majority of the items listed had been previously constructed anedinsta
but were in needfaepair or maintenance as a consequence of thelasmge or settlement which
had occurred since the initial construction.

13. On September 11, 2015 Susan Karlan, vice president of ICW, inquired as to the
status of the project and demanded that $854,314 be forwarded in a check to hold as cash co
until the bondsvere released.

14. In responsenthat same date, Fitzgerald explained ttta: work covered by those
bonds jvag 100% completeandKarlanresponded by asking if she could write to the obliges,
City Reno, to confirm that the bonds had been released.

15. On October 6, 2015, ICW again requested a status update, and received a resp
from Fitzgeraldhat “We are down to less than 40,000 dollars’ worth of work left.”

16.  Fitzgerald later admittethat hisprevious representation of 100% wasslight
exaggeration.”

17. On February 18, 201Blary Cobbof ICW sent an email to Fitzgerald. The email
regarded Fitzgerald’September 1 statement that the projects the bonds covered W%
completeand indicated that ICW had reached out to the City of Reno to confirm the statement.
ICW had asked the City of Reno to return the bonds, but ICW had received no response from
city. The email concluded by requesting that Fitzgerald either obtain bond releas¢sdCity of
Reno or post collateral equal to the outstanding penal sum of all open bonds.

18. Fitzgerald responded with an inquiry as to whether a demand had been made g
bonds. Fitzgerald knew thahere had ndbeena demand madand that if there was a conoer
officials from the City of Reno, with whom he was working closely, would have informed him.

19. ICW'’s counsel then wrote to RQH, High Valley Developmemd all irdemnitors
on September 14, 2016he correspondence demand&9£9,859 collateral to cover contingent
losesand expenses on the bonds and requested payment of unpaid premiums worth $12,573.
of the addresseen the lettewere valid addressdsr any of those persora the timeFitzgerald’s

parents, Rivana and RobeértFitzgerald, were deceaseaahd the 2440 Holcomb Ranthne
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property, at which six of the lettengere reportedly senhad been lost to foreclosure approximatel
seven years earlier

20. On December 13, 201&W'’s counsel agaiwrote to the indemnitors.This
correspondenceas provided to Fitzgerald and in tune called and spoke witfCW’s counsel on
December 23, 2016.

21. During the December 23, 2016 phone call, Fitzgerald provided an tipaiditle
work remained to be completand herefore Fitzgeralddisputed that the collateral amount shoulg
be $929,000.

22. Sometime after January 11, 2017, ICW received payment of the unpaid premiury

23. On January 27, 2017, ICMxtote to Fitzgeraldequesting collateral for the
remaining bonds.

24. On March 10, 2017, ICW, through counsgjain wrotdo Fitzgeraldrequesting

~

collateral, and referred @telephone conversation where Fitzgerald stated that no collateral wopld

be provided and that the remaining work would be finished in the spring.
25.  On March 20, 2017 ICW wrote Fitzgerald agdihe letter referencedMarch 13,

2017 telephone conversation wihizgeraldand again expressing concerns regarding the lack of

collateral.
26. On April 7, 2017, ICW wrot€itzgeraldvia email following-up as to why it had o
received promised information froRitzgerald.

27.  Fitzgeralddid not view thdetters fromlCW'’s legal counseas requesting status

updates.However he did understand the email received from ICW’s counsel in April 2017 to bé

seeking status information. In an attempt to assure ICW that the exposure graificasi, on
April 26, 2017, Fitzgeraldforwarded the walk-through punch list from 2015.

28.  Just days later, the subject lawsuit was filed on May 8,, 28kértinglaimsfor
breachof contractquia timet,and specific performance.

29. On August 7, 2017eRonella and AssociatdRQH’s engineer-ofecord inspected

the Mountain View Estates phase 1A, phase 1B, phase 2A, and #ie a®wer improvements
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and made a determination with the City of Reno of the list of bonded items nédeded to be
addressetbefore the bonds could be released.

30.  On October 9, 201%e engineer of recorRaymondPezonellg“Pezonella”)
issued correspondence confirming that the bonded dedicated public improvements for theaMo
View subdivisions had been completed in substantial compliance with the City of Reno
requirements. His testimony confirmed thathat pointthatthere was ndurther exposure to the
bonds.

31. It took two years from 2015, when constructiorire project was essentially
completedto obtain the acceptance of the bonded improvements by the City of Reno. Maay o
improvements had initially been construcyesuis earlier and had by that time fallen into disrepair
Subsequently, the improvememggjuired repair, replacement, and maintenance before the City ¢
Reno would accept dedication. Work was proceeding during that timegwutpair issuesould
arise fom time to time.There were alsalelays due to City of Rerstaff shortagesand significant
backlog at the city.

32. On December 11, 201RQH sent a letter to ICW from its enginestating that the
“Request for Final Inspection” had been submitted to the City of Reno, that a walk-through ha
been conducted, that additional punch list items generated during the walkthrough had been
completed, and that “packages” were going to be submitted to the City of Reno for éle tieat
same day wh anticipated review by the City Council in January 2018.

33. On March 14, 2018he City of Reno releaseBond No. 205607.

34.  On April 30, 2018, the City of Reno released Bond Nos. 2205601, 2205602,
2205603 and 2205608.

35. OnJanuary 24, 2019, years after the work on the RQH bonds had been complet
and the bonds releasd@W filed aMotion for Summary Judgment seeking thaféhdants be
ordered to post collateral security with ICW in the amount of $2,485 related totttfel fai
performance bahfor subdivision improvements issued\itashoeCounty forRivana and Robert L
Fitzgerald the deceased parentsidéfendant Robeml. Fitzgerald also referred to ashe 216

bond. The motion also sought sums owed in premiums and reimbursement for atEeew@nd
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coss of $24,412.03The motion was fully briefed and aftarhearing was deniean August 21,
20109.

36. Inthe trial of this matter ICW abandoned any cause of action retatieel 216
bond, and the only remaining claim is the breach of contract claim.

37. ICW submitted no invoices or receipts as evidence of the costs and fees it conte
incurred in this action anghich it claims related to thalleged breach of contractCW has
submitted no itemized statement of gegyment or compromise, sworn to by an officel@4V.
MicahSchwartz, a&onsultant to ICW¢onfirmed verballythe fees and costs, but was unable to
substantiatéow those costs were incurredseparate which costs or fees were incurred for
specific bonds.

CONCLUSIONSOF LAW

Breach of Contract Related to Reno Quality Homes Bonds

1. At trial, ICW has contended thBtefendants breached the Indemnity Agreement by
failing to provide information related to the status of the project apd$o collaterahs demanded

A plaintiff in a breach of contract action must show “(1) the existence of@aa@titract, (2) a

breach by the defendant, and (3) damage as a result of the breach.” Brown v. Kinross Gold U.

Inc., 531 F. Supp. 2d 1234, 1240 (D. Nev. 2008), citani v. Int'l Game Tech 434 F.Supp.2d

913, 920-21 (D. Nev. 2006).
2. There is no dispute that there is a valid and existing contract.
3. The Court need not find as a matter of law whether or not the Answering Defeng
breached the Indemnity Agreement, beedigintiff has failed to provide evidence of damage as
result of any breach, and thus the Court must grant judgment to Defendants as a naatter of |
4, Nevada sureties magcover their expenses, including attorneys’ fees, incurred in

defending actions or claims on bon8ge, e.g Transamerica Premier Ins. Co. v. Nelson, 878 P.2

314, 317-18 (Nev. 1994Pparties may also recover attorneys’ fees as special damages

5. However, attorneys’ fees, like all damages, require that the party sdekidgmages

prove both the fact dhedamages and the amount thereof. Albios v. Horizon Cmtys. Inc., 132 P.

1022, 1034 (Nev. 2006) (“[Alttorney fees requested as an element of damages mustalig speci

pleaded and proved ‘just as arther element of damages.”).

7

an




© 00 N o o &M W N BB

N NN NN DN DN NN R P R R R R R R R e
0o ~NI o ;N W NN RO O 00 NN o ;1NN RO

6. In addition to seeking to recover attorneys’ fees as special dar@gébas also
claimed a right to colledttorneys fees based upon a provision of the Indemnigye®meh The
provision in questiostateghat “an itemized statement of the payment or comprorsigan to by
an officer of the Surety, or the voucher or vouchers or other evidence of the payment or comprom

shall be prima facie evidence” of the amount of liability applies.

Se

7. Whether pled as special damages or asserted pursuant to the Indemnity Agreemer

the Court finds that ICW has failed to show that it is entitled to attorneys’ fieesoats.

8. To the extent that ICW offers an “itemized statement” to the Court, the “statemer
consisted only of the sworn testimony of Micah Schwartz, who is not an officer of ICW¢lautna
administratorMr. Schwartzin turn bases his testimony on invoices that were not submitted into
record. The relationship between the unadmitted invoices anbtits at issue in this case are
wholly unsubstantiated. The Court finds this to be patently insufficient to demonsttd@wha
actions and the fees related thereto wecarred in good faith as a result or in consequéntee

issuance o& bond.Transamerica Premier Ins. Co. v. Nelson, 878 P.2d 314, 317 (Nev. 1994).

9. Speculative damages are not allowedwarbout evidence it is impossible for the
Court to determine the relationshiptbe feego any of the claims brought BgW or if they were

incurred in good faithSeeVillage Builders 96, L.P. v. U.S. Laboratories, Inc, 112 P.3d 1082, 1

(Nev. 2005) (rejecting argument that documentation need not be required for “each copy mad
each call placed” and noting that “such documentation is precisely what is requiretNendda law
to ensure that the costs awarded are only those costs actually incurred.”).

10.  Withoutthat informatiomno such award is appropriatgardless of whether there is

a basis to find liability SeeGolden Rd. Motor Inn, Inc. v. Islam, 376 P.3d 151, 160 (Nev. 2016)

(reversing an award of attorney fees where opposing party was not permitted to Eviedt

fees) Bobby Berosini, Ltd v. Bople for the Ethical Treatment of Anima®/1 P.2d 383, 386 (Nev.

1998) (reversing an award of costs and attorneys’ fees for failure to provideestiffemization).
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11. Inlight of theabsence oévidence ofanydamageshis Court findsin favorof
Defendantsnd findsthat no feeshould beotherwiseawarded ¢ ICW pursuantto the Indemnity

Agreement.

CONCLUSION

The Court finds in favor of Defendantson all claims. The Clerk of the Courtis instructed
to enterjudgmentaccordingly and closthe case.

DATED this 5th day ofMarch,2020.

s

RICHARD F. BOULWARE, I1
UNITED STATESDISTRICT JUDGE




