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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

TradeShow ®rvices Ltd., dba FPo-Tect Case No.: 2:17-cv-0168PAD-NJK
Security Services

Plaintiff

Order Overruling Objection to Magistrate
V. Judge’sOrder Denying Motion to
Disqualify

IntegratedSystemsimprovement 8rvices
Inc., dba PeciallntelligenceService [ECF No.52]

Defendant

Trade Show Services, Ltd. contertdatit provided security and executive-protection
services under a subdoact withIintegrated Systems Improvement Services, Inc. during the
2015 development of the All Net Arena and Resort in Las Vegas, NeVaade Show alleges
that Integrated Systenfigiled to pay for the protection services that it provided, so it sues
Integrated Systems for breach of contract, breach of the implied covenant oaijlo@ohd fair
dealing andalternatively, unjust enrichmeht.

Integrated Systems hired the law firm of Durham, Jones & Pinegar(tife@irm)to
defendit in thiscase Trade Show moved to disqualitye Firm arguing that @oncurrent
conflict of interest existbecaus@rade Show ishe Firm’s clienttoo? Trade Show theorized
thatit has an attorneglient relationship with th&irm because Trade Show’s seleareholder,
Leslie Bruno, is a client of the FirandTrade Shows an asset of a Nevada aspattection

trust that the Firm created for Brunshich Trade Show contendsalso the Firm’s client.

L ECF No. 18 (firsmamended complaint).
2 ECF Ncs. 28 (motion), 40 (supplement).
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Integrated Systenmresponded that Trade Show is tieeFirm’s client and even it if were, Trad
Show has not met its burden to shitvat a concurrent conflict of interest exists under Nevad
law.2

Magistrate JudgBlancy Koppedenied the motiofl. Shefound that whether Trade Sho
is the Firm’s cliendid not affect her analysis of whether a conflict of interest warrants
disqualifyingthe Firm so she assumed without deciding that Trade Show “was, at one tim
Firm’s client® But because sheoncluded that Trade Show hiailed to meet its burdem show
that a concurrent conflict of interest exiateder Nevada lawshe denied the disqualification
motion®

Trade Show timely objects, arguing that Judge Koppe’s decision is aeanheous

because she misapplied the factdevada’s law governinconcurrent conflicts of intereét.

Integrated Systems maintaithe&tJudge Koppe committed no error and that Trade Show’s

objection is moot because the Firm no longer represatetgrated Systenia this casé | find

that Trade Show’s objection is not moayiewJudge Koppe’s order for clear errandaffirm.
Discussion

A. Standard for reviewing a magistrate judge’s final determination.

“A district judge may reconsider any pretrial matter referred to a magistrate ijudg
civil or criminal case under LR IB-3, when it has been shown the magistrate judge’s order
3 ECF No. 32.

4 ECF No. 51.

°|d. at 5.

®ld. at 3, 5-7.

" ECF Na 52 (objection).
8 ECF No. 56.
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clearly erroneous or contrary to lai.*The district judge may affirm, reverse, or modify, in
whole or in part, the magistrate judge’s order. The district judge rmay@hand the matter tg
the magistrate with instruction$? “An order is contrary to law when it fails to apply or
misapplies relevant statutes, case law, or rules of procetiuiithe magistrate judgeisiling
must be overturned if, “after reviewing the entire record, [the court is] i#ffitie definite and
firm conviction that a mistake has been committéd.”

B. Trade Show’s objection isnot moot.

Integrated Systems argues that | neeticonsider Trade Show’s objection because it
“disqualification motion is moot?® Integrated Systems explains that after Judge Koppe de|
that motion, attorney Michael Rawlins left the Firm, joined another, and took Integrattsh$
with him as a client. The Firm’s lastskin this case wat help Rawlins on Integrated
Systems’ response to Trade Show’s objection. Integrated Systems argbesalge of this

subsequent event, Rawlinsepresentation of Integrated SystemgainstTrade Show is now

nied

governed by Rule 1(6) of the Nevada Rules of Professional Conduct—not Rules 1.7 and 1.8.

However, Integrated Systems providesanhority for itsassertiorthat Rawlins’sdeparture
from the Firm render3rade Show’s objection moot, and I find none.
Federal ourtsmust not “give opinions upon moot questions or abstract propositiong

. . declare principles or rules of Igthat] cannot affect the matter in issue in the case before

9 Nev. L.R. IB 31(a).

101d. at3-1(h).

1 United States v. Desag229 F. Supp. 3d 1209, 1213 (D. Nev. 2017) (quotation omitted).
12 United States v. Silverma@61 F.2d 571, 5767 (%h Cir. 1988).

13 ECF No. 56 at 2—4.

, Or.
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it.”1* But Trade Show’s objection to Judge Koppe’s order is not fioRule 1.7 governa
lawyer’s responsibilities to curreand former clients$® The issues of ether the Firm’s
conflicts of interesareimputed to Rawlins, and whether those imputed coaflicrranthis
disqualification,arethusstill live, sol addresshe meritsof Trade Show’s objection.

C. The order denying the disqualification motionwas notclearly erroneousor

contrary to law.

Federal courts apply state law whaetidingdisqualification issue$’ Courts in this
districtlook to the Nevada Rules of Professional Conduct as adopted and interpreted by t
Nevada Supreme Coud determinavhetherto disqualify an attorne}? As theNevada
Supreme Court explained Brown v. Eighth Judicial Disict Court, courts deciding
disqualification motion$ace the telicate and sometimes difficult task of balancing competi
interess: the individual righto be represented by counsel of one’s chaeaeh party’s right to
be free from the risk adven inadvertent disclosure of confidential information, and the pub
interest in the scrupulous administration of justite "While doubts should generally be

resolved in favor of disqualification, parties should not be allowed to misuse motions for

14 Mills v. Green 159 U.S. 651, 653 (1895).
15 Even if | sustain Trade Show’s objection, reverse Judge Koppe’s decision, and ffithe:tha

was aconcurrent conflict of interest under Rule 1.7(a)(1) or (2), that conflict would have be

imputed to all the attorneys associated with the Firm, including Rawlins. Intt@ypdeems
doesn’t point to any rule that would have allowed Rawlins to avoid or cumapheation of that
conflict of interest by leaving thiérm and taking Integrated Systems with him to anofiner.

16 Nev. Rule of Prof| Conduct 1.7().

1”Reading Int'l, Inc. v. Malulani Grp., Lt14 F.3d 1046, 1049 (9th Cir. 2016).
18C.f.Nev. L.R. IA 117(a).

19 Brown v. Eighth Judicial Dist. Courfi4 P.3d 1266, 1269—70 (Nev. 2000).

4
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disqualification as instruments of harassment or detdyrhus, to prevail on a motion to
disqualify opposing counsel basedamncurrentconflict of interest—i.e., a dispute between
current tients—the moving party must establish that (&} least a reasonable possibility that
some specifically identifiable impropriety did in fact occur’” and (2) “tikelihood of public
suspicion or obloqugutweighs the social interests [that] will bev&sl by a lawyer’s continueg
participation in a particular case?” If Trade Show can make this showing, | must then weig
the likelihood of public suspicion or obloquy against the social interests served byp&Rawli
continued participation in this case.

1. Trade Show has demonstrated a reasonable pdggilthat Nevada’s

ethical rules were violated

For the firstBrownfactor, | must consider whether it is reasonably possible that the
relevant rules of professional conduct were violdfedrade Showelies onRules1.7(a)(1), (2)
and 1.8(b) as the provisions it contends were viol&teRule 1.7 prohibits Ewyer from
representing a client “if the representation involves a concurrent conflicteoést.?> A
concurrent conitt of interest exists ifi(1) [t] he representation of one client will be directly

adversdo another client; or (2) [t]here is a significant risk that the represamtztone or more

201d. at 127Q(internal citations omitted).

211d. (quotingCronin v. Eighth Judicial Dist. Cour781 P.2d 1150, 1153 (Nev. 1989),
disapproved on other grounds by Nev. Yellow Cab Corp. v. Eighth Judicial Dist, Co2i1.30
737 (Nev. 2007)).

221d. (“We conclude that requiring proof of a reasonable probability that coacsellly
acquired privileged, confidential information strikes the appropriate balancejuadigation
cases such as this.”).

23 United States ex rel. Luke v. Healthsouth Ca2p17 WL 5346385, at *3 (D. Nev. Nov. 10,
2017).

24 ECF No. 52 at 6-7.
25 Nev. Rule of Profl Conduct 1.7(a).
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clients will be materially limited by the lawyer’s responsibilitiesahother client, a former

client, or a third person . . 2% Rule 1.8(b), on the other hand, prohibits lawyers from “us[ing]

information relating to the representation of a client to the disadvantage @étitainless the
client gives informed consent, except as permitted or requirétebg Rules [of Professional
Conduct].®’

Trade Show argues that it is reasonably possible that Rule 1violsiedbecausdrade
Show previouly disclogdconfidential, privileged information to the Firwhich now has
“unfettered access” tevery detail of [Trade Show'djnancial status. . .”?® Trade Show
contends that access to this confidential information protigesirmwith an unfair tactical
advantage iiits litigation strategy?®

Assuming hat Trade Shows currentlythe Firm’s clienf it is reasonably possible that
Rule 1.7(a)(1) was violateghenthe Firmagreedo represent Integrated Services in this cas
Once the Firm established an attorméignt relationship with Integrated Sereg; it became
directly adverse to another clielatwhom it owed a duty of loyaltyrrade Show.The Firm may
not simultaneously represent Trade Show and Integrated Systemsheheo clients are

directly adverse in the same action.

2619, at1.7(a)(1), (2).
271d. at1.8(b).

26 ECFNo. 52 at 7-8.
2919,

30 Judge Koppe assumed without deciding that Trade Show “was, at one time” theckent!s
ECF No. 51 at 5. | likewise assume, without decidingt Trade Show is or was the Firm’s
client.

11%
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There is 80 areasonable possibility thRule 1.7(a)(2)vasviolatedbecausehere is a
significant risk thathe Firm’s representation of Integrated Services would be materially lim
by its responsibilies to Trade Showr Bruna Because Bruno hireth¢ Firm to ceateand
maintainthe asseprotection trusthatowns Trade Showhe scope of thEirm’s ongoing duty
of confidentialityencompassesefinancial status of the assets within that trustluding Trade
Show3! Whether Trade Show is a current or forrléent, dualrepresentatiotike this is
precisely what Rulé.7 prohibis.

Integrated Services and the Fiatsofail to demonstrate th&®awlinstook measures to

avoidthis imputation ofthe Firm’sconflicts of interest For example, the Firm could have

ted

implemenedscreening measures to prevent Rawlins from accessing Trade Show’s calfident

information®? Nevada courts are guided by the following mxciusive list of factors when
determining whether screening measwesadequate to prevent the imputation of conflicts ¢
interest: (1) instructions given to ban the exchange of information betweerotineatnd othe
members of the firm; (2) restricted access to files and other informationg(8igthof the law
firm and its structural divisions; (4) the likelihood of contact between the quaramtimgst land
other members of the firm; and (5) the timing of the screetfing.

The Firm implementedo screen It insteadrelies on Rawlins’s declaration that he

“never received any confidential informatiocabout Trade Show and “never did any work on

any of those matters* Rawlins explains thate “never reviewed or looked at” Trade Show’s

31 ECF Nos. 28 at 9-11, 48 at 2741 (showing annual correspondence between Bruno ar
Firm regarding assets within the trust).

32 Ryan’s Express Transp. Serv. v. Amador Stage Line218d?.3d 166, 170 (Nev. 2012)
(screening may be used to cure imputed disqualifications).

331d. at 171.
S4ECFNo. 57 at 2.

-

d the



10

11

12

13

14

15

16

17

18

19

20

2]

22

23

files, andonce Trade Show asserted thabaflict existed, he “took steps” to ensure that he
would not be privy to Trade Show’s confidential financial informafioiRawlins believes that,
“as an added measure of secytitiie hard copy files of Trade Show’s confidential informati
were sehto the Firm’s office inSalt Lake Citywhere he could not access thém.

But thesestepswereinadequatéo preventthis conflict of interest. The Firm provides ng
evidence that other attorneys were instructedmexchangélrade Show’s confidential
information with Rawlins More importantlyjt only restricted Rawlins’s access to Trade
Show’s filesafter it was notified of a potential confliéf. The Firmalsoprovides no evidence

that itssize and structural divisions would inherently pre\rRanvlinss access tdrade Show’s

confidential information, and the likelihood of contact between Rawlins and other nseohber

the Firmseemssubstantialasevidenced by the fact that the Firm assisted Rawlins in dratftir]
response to Trade Show’s objectidn.

Trade Show has thus demonstrated a reasonable possitiRule 1.7was violated
Sol find that the firsBrownfactor is satisfiedand | need not—and do nogddress Trade
Show’s additional argumethat Rule 1.8was violated

2. Trade Show providenoproof that Rawlins acquired privileged or confidentia

information relevant to this case.
For the secondBrownfactor, TradeShow must show a reasonable probability that

Rawlins acquired privileged or confidential information relevant to this ¥asesteadTrade

35 4.

361d.

37ECF No. 57 at 2.

38 ECF No. 56 at 2.

39 Brown, 14 P.3d at 1270.

g the
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Showargues that thikelihood of public suspicion or obloquy outweighs #uoeial interest that
would be servedyballowing Rawling continuedparticipate in this case because (1) an
attorneyelient relationship existbetweerTrade Showand the Firf® and (2) any confidential
information learned by Rawlins “cannot be unlearn®dThus, Trade Show contendsy
confidential information thaRawlins learned while at the Firm “could be used to [Trade
Show’s] disadvantage’? Trade Show explains thafj]f ” Rawlins leaned confidential
information, he can use that information to the disadvantage of Trade*3tRecause
“Rawlins likely has confidential information,” Trade Show demands that | grsmtotion to
protect the sacrosanct attorrglient privilege®*

But Trade Show must point to evidence showing not just the possibility, but a reas
probability tha Rawlinsreceivedprivileged orconfidential information to satisfy this second
Brownfactor#® Trade Show’s arguments all hinge on the likelihood that Rawlins acquired
confidential information, not that Rawlins actually acquired such informatiordeT3aow
provides no proof showing that Rawlins viewed or accessed Trade Sfies/'sAnd,in light of
Rawlins’s sworn declaration to the contrary, | findbasis to impute that it is reasonably

possible that he did. Trade Show tifaits to satisfy its brden under the secotownfactor.

40 ECF No. 52 at 15-16 (Trade Show’s objection focuses on the attdieeirelationship
between Bruno and the Firdowever, becauseamassunng that Trade Show is or was the
Firm’s client,l have substituted Trade Show for Bruno for purposes of this argument.).

41 ECF No. 60 at 7-8.

421d. at 8.

431d. at 7(emphasis added)
441d. at 8(emphasis added)
45 Brown 14 P.3d at 1270.
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By disqualifyng Rawlins,Integrated Systems would be prejudiced by losing the cou
of its choice—counsel who haspresented throughout the first two years of this litigation. (
the other hand, by not disqugiiig Rawlins, Trade Show fac#se possibility of being
prejudiced by having confidential information used against it in this case—thésletlye
ethical rules seek to preverBut, without proof that thiprejudice willarise Trade Show’s
injury remains purely speculativéls theNevada Suprem€ourt explained ifBrown,
“requiring proof of a reasonable probability that counsel actually acquinateged,
confidential information strikes ¢éhappropriate balance in disqualiion casesuch as this*®
So, having reviewedludge Koppe’s decisitand evaluated Trade Show's objection on its
merits, Ifind thatthe magistrate judge reached the correct result and that her ruling was n¢
clearly erroneous nor contrary to law.

Conclusion

Accordingly, IT IS HEREBY ORDERED that Trade Show’s objecfle@F No. 52]to
Magistrate Judge Koppe’s order denying the Firm’s disqualificatiotion[ECF No. 51]is
OVERRULED, and Judge Koppe’s ordgECF No. 51]is AFFIRMED .

Dated:March 26, 2019

U.S. District Judge Jennfar/Dorsey
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