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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

Ditech Financial LLC; Federal National Case No0.2:17-cv-01823-JAD-CWH
Mortgage Association,

Plaintiffs
V. Order Granting in Part Motions to Dismiss

and for Summary Judgment
Resources Group, LLC, as Trustee of the
Reber Dr. Trust, [ECF Nos. 28, 36]

Defendant

Nevada law holds that a properly condwchonjudicial foreclosure sale by a
homeowners’ association to enforce a superpriority lien extinguishes the first deed of tru
when that deed of trust belongs to governasgransored lender Fannie Mae, and the forecl
sale occurs while Fannie Mae is under the eoregorship of the Federal Housing Finance
Agency and without the agency’s consent, fatlaw shields that security interest from
extinguishment.

Fannie Mae and its loan servicer Ditech Financial LLC bring this quiet-title action {
determine the effect of a 2015 nonjudicial foreclosure sale otetbx of trust securing the
mortgage on a home. Because they have shaatrité Federal Foreclosure Bar prevented {
sale from extinguishing the deed of trust, | grsummmary judgment in their favor on their qu
title claim that is based on that theory. But because their other quiet-title theory—that Né
statutory foreclosure scheme was unconstingi—fails as a matter of law, | grant the

foreclosure-purchaser defendantistion to dismiss that claim.

Doc. 52

5t. But

bsure

(0]

hat

et-

bvada's

Dockets.Justia.com


https://dockets.justia.com/docket/nevada/nvdce/2:2017cv01823/123915/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/2:2017cv01823/123915/52/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

2]

22

23

Background

The Federal National Mortgage Associatibatter known as Fannie Mae, who has b
under the conservatorship of the Fedefalising Finance Agency (FHFA) since 2008,
purchased the mortgage on the home located aR2bdr Drive in MesquiteNevada, in Augusg
of 2006, along with the deed of trust that was securihdrite deed of trust has been assigng
several times to various servicing agents as Fannie Mae’s nonifémshome is located in t
Grapevine Villas common-interest community and subject to the Grapevine Villas Homeq
Association’s declaration of conants, conditions, and restrictiomghich requires the owners
homes within this development to pay assessnients.

The Nevada Legislature gave homeownssoaiations (HOAS) a superpriorty lien

against residential property for certain delinquent assessmmehéstablished in Chapter 116

the Nevada Revised Statutes a+judicial foreclosure procedufer HOAs to enforce that lief.

When the owners of the Reber Drive home fell behind on assessments, the Grapevine V|

HOA sold it to the Reber Drive Trust in suclmanjudicial foreclosure sale on March 18, 201
As the Nevada Supreme Court hel®iRR Investments Pool 1 v. U.S. Bank014,

because NRS 116.3116(2) gives an HOA “a true superpriority lien, proper foreclosure of

lien under the non-judicial foreclosure prese&reated by NRS Chapters 107 and 116 “will

1 ECF No. 37-3 at 3.
2 See ECF No. 37-4 at 2.
3 ECF No. 37-1 at 22 (PUD rider).

4 Nev. Rev. Stat. § 116.3118FR Investments Pool 1 v. U.S. Ba%4 P.3d 408, 409 (Nev.
2014).

> ECF No. 37-7 (Notice of Default and ElectitmSell); ECF No. 37-8 (Notice of Trustee’s
Sale). | take judicial notice of alécorded documents in the record.
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extinguish a first deed of trust.’But the Federal Foreclosure Bar in 12 U.S.C. § 4617(j)(3)
creates an exception to that rdl@his safeguard is contain@uthe Housing and Economic
Recovery Act (HERA, codified at 12 U.S.€4511 et seq.), which went into effect in 2008,
established the FHFA, and placed Fannie Mae under that agency’s conservatahstig.
HERA'’s Federal Foreclosure Bar, when Fannie Mae is the beneficiary of the deed of trug
time of the foreclosure sale and Fannie Mae is under the conservatorship of the FHFA, t
of trust is not extinguished and instead survives the sale unless the agency affirmatively
relinquishes that interedt.

Fannie Mae and its loan servicer Ditech Financial LLC filed this action against the
foreclosure-sale buyer, asserting quiet-title claims based on two independent theories: (]
Federal Foreclosure Bar prevented the foreclosaleefrom extinguishing the deed of trust, g
(2) the sale did not extinguish the deed o$tbecause Nevada’s HOA foreclosure scheme
unconstitutional® These claims are the type of quiet-title claim recognized by the Nevada
Supreme Court ishadow Wood Homeowners Association, Inc. v. New York Community
Bancorp—actions “seek[ing] to quiet title by invoking the court’s inherent equitable jurisdi

to settle title disputest* The resolution of such a claim is part of “[t]he long-standing and

® SFR 334 P.3d at 419.
" See Berezovsky v. Mon&69 F.3d 923, 927 n.1 (9th Cir. 2017).
8 Berezovsky869 F.3d at 925.

%1d. at 933;Saticoy Bay LLC Series 9641 Chrigtidiew v. Fed. Nat'l Mortg. Ass'@17 P.3d
363, 368 (Nev. 2018) (“Because Fannie Mae was ulgeFHFA'’s conservatorship at the tin
of the homeowners’ association foreclosure sake Federal Foreclosure Bar protected the g
of trust from extinguishment.”).

9ECF No. 8.

11 Shadow Wood Homeowners Ass’n, idNew York Cmty. Bancarp66 P.3d 1105, 1110—
1111 (Nev. 2016).
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inherent power of a court to sit in equity and quiet title, including setting aside a foreclosu
if the circumstances support™it.

Fannie Mae and Ditech move for summparggment, arguing that the Federal
Foreclosure Bar prevented the deed of trust from extinguishthdiite Trust opposes the

motiont* and also moves to dismiss this actlén.find that Fannie Mae and Ditech have

iIre sale

established that they are entitled to quiet-title relief based on the Federal Foreclosure Bafr, so |

grant summary judgment in their favor on that claim. But because their theory that Nevada

HOA foreclosure scheme was unconstitutional before its amendment in October 2015 ha
squarely rejected as a matter of law, | grant the Trust’s motion to dismiss that remaining
and close this case.
Discussion

A. Fannie Mae and Ditech’s Motion fa Summary Judgment [ECF No. 36]

1. Legal standard

Summary judgment is appropriate whea fteadings and admissible evidence “shoy
there is no genuine issue as to any material fact and that the movant is entitled to judgm

matter of law.*® When considering summary judgment, the court views all facts and dray

inferences in the light most favorable to the nonmoving part§reasonable minds could diffier

on material facts, summary judgment is inappropriate because its purpose is to avoid un

121d. at 1112.

1I3ECF No. 36.

4 ECF No. 40.

ISECF No. 28.

16 See Celotex Corp. v. Catrei77 U.S. 317, 330 (1986) (citing®: R. Qv. P. 56(c)).

17 Kaiser Cement Corp. v. Fishbach & Moore, .Int93 F.2d 1100, 1103 (9th Cir. 1986).

4

S

1S been

claim

Vv

ent as a

vs all

necessary




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

trials when the facts are undisputed, and the oasst then proceed to the trier of f&ttf the
moving party satisfies Rule 56 by demonstratimgabsence of any genuine issue of materig
fact, the burden shifts to the party resisting summary judgment to “set forth specific facts
showing that there is a genuine issue for trt&lTo defeat summary judgment, the nonmov,
party must produce evidence of a genuine disputeatérial fact that could satisfy its burden
trial.” 20
2. Fannie Mae is entitled to summary judgment on its Federal Foreclosure
Bar-based quiet-title claim.

Fannie Mae has demonstrated througmitéion and supporting materials that it is
entitled to summary judgment on its first quiet-title claim based on the Federal Foreclosu
In Berezovsky v. Monithe Ninth Circuit held that “thEederal Foreclosure Bar supersedes
Nevada superpriority lien provisioRYpreventing a non-judicial feclosure sale under NRS
Chapter 116 from extinguishing a Fannie Mae d#fedust while this lender is under agency
conservatorship. So, the question for me todieon summary judgment is whether Fannie
has shown that its interest in this propevgs protected from the legal effect of NRS 116.31
by the Federal Foreclosure Bar.

The record supports that conclusion, leavimggenuine issue of material fact. There
no dispute that Fannie Mae was under the agemoynservatorship in 2015. The Trust does

dispute, however, whether Fannie Mae has estalligtae the deed of trust belonged to it at

18 Warren v. City of Carlsbab8 F.3d 439, 441 (9th Cir. 1995ge also Nw. Motorcycle Ass’
v. U.S. Dep't of Agric.18 F.3d 1468, 1471 (9th Cir. 1994).

19 Anderson v. Liberty Lobby, Ine&77 U.S. 242, 256 (1988}elotex 477 U.S. at 323.
20 Sonner v. Schwabe N. Am., [r&11 F.3d 989, 992 (9th Cir. 2018).
21 Berezovsky869 F.3d at 931.
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time of the foreclosure sale. Fannie Mae offers the affidavit of its Assistant Vice Preside

Graham Babin and corroborating documentshtow that Fannie Mae had a valid and

enforceable deed of trust on the property at the time of thé%alee Trust contends that Bahin

has not shown he is “competent to authentictite’computer records on which his declaration

that Fannie Mae owned the deed of trust is ba$bkd | find that Babin’s declaration
sufficiently establishes his familiarity with Fannie Mae’s recordkeeping system and the

authenticity of the printouts to lay the foundatirequired by Federal Rule of Evidence 902(

11).

And it establishes—with no contradictory evidence from the Trust—that the security inteffest on

this property belonged to Fannie Mae at the tirhthe 2015 foreclosure sale, as it does toda
Although the deed of trust is held in theme of Ditech (formerly known as Green Tree
Servicing LLC), Fannie Mae’s documents (inchglits Single-Family Seller/Servicer Gufde
also show that Ditech is merely its agentlé@n-servicing purposes and that the beneficial
interest belongs to Fannie M&e.

There is also no evidence in the record that the agency consented to the extinguig
of Fannie Mae’s security interest.The Trust argues that the court should imply consent

because the agency has failed to develop and adopt a process for third parties to seek it

22 SeeECF No. 37-3.

22ECF No. 40 at 11.

24ECF No. 37-3 at 1Y 4-12.
25 ECF No. 37-3 at 24.

26 See also Berezovskg69 F.3d 932 (recognizing that “Nevada law thus recognizes that, i
agency relationship, a note owner remains arselcereditor with a property interest in the
collateral even if the recorded deed of trust names only the owner’s agent,” and concludi
“[a]lthough the recorded deed of trust heneitted Freddie Mac’s namé&yeddie Mac’s propert
interest is valid and enforceable under Nevada law”).

27d.
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consent® But nothing in the statute supports the aptihat the FHFA should be stripped of
consent right if it fails to timely adopt a proceddor obtaining that consent. To the contrary
“[tlhe Federal Foreclosure Bar cloaks theR&® ‘property with Congressional protection
unless or until the FHFA affirmatively relinquish&$’ and “the Federal Foreclosure Bar dog
not require the FHFA to &iuely resist foreclosure.?® Based on this feature of the Federal
Foreclosure Bar, the Nevada Supreme Cloastexpressly rejected the argument that the
agency’s or Fannie Mae’s inaction can be construed as cofisent.

The Trust’s remaining arguments against summary judgment on the Federal Fore
Bar theory fail as a matter of law. Its asseTs that its purported status as a bona fide or
innocent purchaser changes the analysis and that Nevada’s statutes required Fannie M3
interest to appear in the property records,gaounded in the notion that Fannie Mae should
and could—have easily recorded its intefésBut the Ninth Circuit has held that Fannie Ma
has no such obligation to keep its Federal Foseok Bar defense. The deed of trust is a
recorded lien interest, and “HERA does not regjtiat potential buyers received notice of

FHFA’s or [Fannie Mae’s] intesds in properties whose sake® prevented by the Federal

28 ECF No. 40 at 19-20.

29 Saticoy Bay LLC Series 9641 Chrigtiiew v. Fed. Nat'l Mortg. Ass'd17 P.3d 363, 368
(Nev. 2018) (quotin@erezovsky3869 F.3d at 929). The Trust argues thatGhestine View
case is distinguishable because Fannie Mae’s deed on the Christine View property was
ECF No. 40 at 16. But the recorded nature ofititatest did not factor into the Court’s holdi
in this regardsee Christine View417 P.2d at 368. And the Ninth Circuit has held that “the
absence of [Fannie Mae’s name] in the mortgage loans’ local recording documents at thg
the HOA sales” does not invalidate that interest or prevent Fannie Mae from invoking the
Federal Foreclosure BaSee Fed. Home Loan Mortg. Corp. v. SFR Invs. Pool 1 LLC (“Ne
New Builds”) 893 F.3d 1136, 1149 (9th Cir. 201Bgrezovsky869 F.3d at 932—-33.

30 Christine View 417 P.3d at 368.
S1ECF No. 40 at 3-8, 10-11, 14, 17-18; ECF No. 28 at 3-5, 8-10, 14-18.
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Foreclosure Bar® “Nevada law . . . recognizes that, in an agency relationship” like the o
Fannie Mae has demonstrated here, “a note owner remains a secured creditor with a prg
interest in the collateral even if the recorded deed of trust names only the owner'sagmt
Fannie Mae’s name need not be on a recordedafdedst for that interest to be “valid and
enforceable under Nevada la#.”

The Trust’s contention that the sale is ‘fumed valid” against Fannie Mae by opera
of NRS 116.3116% fails under the Nevada Supreme Court’s holdingliadow Wood HOA v
New York Community Bancorft is true that NRS 116.31166 states that certain “recitals in
deed . . . are conclusive proof of the matters reciteddut in Shadow Wogdhe Court
explained that “the recimmade conclusive by epation of NRS 116.31166 implicate
compliance only with the statutory prerequisites to foreclosli&e timely mailing, posting,
and recording of notices of sale. NothindNRS 116.31166 addresses the Federal Foreclo
Bar; if it did, it would likely be preempted just as NRS 116.3116 is.

The remainder of the Trust’'s arguments reqoieeto ignore or pervert the holding of

Berezovskywhich | decline to do. | conclude tHa¢rezovskyprovides the applicable legal
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principles for Fannie Mae’s Federal Foreclosure tRapory, that | am bound by those principles,

and that Fannie Mae has shown through unrefuted evidence that it is entitled to summar

32 Nevada New Build$893 F.3d at 1151.
33 Berezovsky869 F.3d at 932—33.

341d. at 922.

35 ECF No. 40 at 2-3, ECF No. 28 at 2-3.
3¢ Nev. Rev. Stat. § 116.31166.

37 Shadow Wood366 P.3d at 1112.
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judgment on its quiet-title claim based on this theory. So, | grant summary judgment in f3
Fannie Mae and Ditech on their Federal Foreclosure Bar claim, and declare that 12 U.S.
§ 4617(j)(3) prevented the 2015 foreclosure salmfextinguishing the first deed of trust.

B. The Trust’s Motion to Dismiss [ECF No. 28]

Although the Trust has failed to offer angament in its motion to dismiss or opposit
to the motion for summary judgment that pierces the shield created by the Federal Foreg
Bar, the Trust has demonstrated that Fannie Mae’s other quiet-title theory—that the staty
foreclosure scheme was unconstitutional—fails as a matter of law. This theory is pled ba
the Ninth Circuit’'s 2016 ruling iBourne Valley Court Trust v. Wells Fargo Bahkt the
version of Chapter 116 under which this foostire sale was conducted “facially violated
mortgage lenders’ constitutional due process rigftBut Bourne Valleyassumed an
interpretation of Chapter 116 that thevdda Supreme Court has since rejecétehd the Ninth
Circuit has expressly acknowledged tBaturne Valleyis no longer good la®? Fannie Mae’s
claim based on this due-process-atan theory thus fails as a matter of law, so | grant the
Trust’'s motion to dismiss it for failure to state a claim for relfef.

Conclusion

IT IS THEREFORE ORDERED that Resources Group, LLC as Trustee of the Rel

Trust’'s Renewed Motion to Dismiss Amended Complat@F No. 28] is GRANTED in part;

plaintiffs’ second cause of action (Quiet Title and Declaratory Relief Under Amendments

38 ECF No. 8 at 3quoting Bourne Valley Court Trust v. Wells Fargo Ba8®2 F.3d 1154, 116
(9th Cir. 2016)).

39 SFR Investments Pool 1, LLC v. Bank of New York Met2? P.3d 1248, 1253 (Nev. 2018).

40Bank of Am., N.A. v. Arlington W. Twilight Homeowners A€20 F.3d 620, 624 (9th Cir.
2019).

41 SeeECF No. 28 at 12-14.
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and XIV to the United States Constitutionand Under the NevadaConstitution”) is
DISMISSED with prejudice;
IT IS FURTHER ORDERED that Fannie Mae’s Motion for Summary Judgment
[ECF No. 36] is GRANTED in part; summary judgment is entered in favor of Ditech
Financial LLC and the Federal National Mortgage Association on theirfirst cause of actior
(Quiet Title and Declaratory Relief Under 12 U.S.C. 8 4617(j)(3)).
And with good cause appearing and no reason to delay, IT IS FURTHER ORDER
ADJUDGED, AND DECREED that the Clerk of Court is directedENTER FINAL
JUDGMENT in favor of Ditech Financial LLC and the Federal National Mortgage
Association DECLARING that:
the Deed of Trust for this property, recorded as Instrument
#200608010000491 the real property records of Clark County,
SNae;\éada on 8/1/06 was not extinguished by the 3/18/15 foreclosure

and CLOSE THIS CASE.

Dated: June 19, 2019

ED,

U.S. Distrct Sudge Jenrifer A. h. Dorsey
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