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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

Arthur Gregory Lundeen, IV and Audra Case No.: 2:1tv-01981JAD-CWH
Marie Lundeen
Order Granting Motion to Dismisswith
Plaintiffs L eaveto Amend

V. [ECF No. 12]

Bank of New York Mellon Corporation, as
Trustee for the Certificatidolders of the
CWALT, Inc., Alternative Loan Trust 2006-
40TI, Mortgage Pass-Through Certificates,
Series 2006-40Tl,

Defendant

Plaintiffs Arthur and Audra Lundeen sue the Bank @Y ork Mellon Corporation in
this removed actioh. The Bank movestdismiss this casand argues thahe Lundeens have
not stated a claim upon which relief can be graftdthe Bank suspects théte Lundeens
allegea claimfor breach of contract or wrongful foreclosuogboth. In responding to the
motion, the Lundeens clarityat they allegelaims for breach of an oral contract and breach
the implied covenant of good faith and fair deafingfind that the Lundeens have not
sufficiently pled either of these claims for reliego, | grant the Bank’s motion to dismiss, bu
give the Lundeens leave to amend if they can plead true facts to cure the cieBdentified

in this order.

1 ECF No. 1-2 (amended complaint).
2 ECF No. 12.
3 ECF No. 16.
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Doc. 25
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Discussion

A. Federal pleading and dismissal standards

The federal pleading rule requiregery complaint to contain “[a] short and plain
statement of the claim showing that the pleader is entitled to réliaftiile the ruledoes not
require detailed factual allegations, a properly pled claim must contain efamigto “state a
claim to relief that is plausible on its face.This “demands more than an unadorned, the-
defendant-unlawfulljrarmedme accusation”; the facts alleged must raise the claim “abov
speculative level® In other words, a complaint must make direct or inferential allegations
“all the materiaklements necessary to sustain recovery usmhae viable legal theory”

District courts employ a twetep approach when evaluating a complaint’s sufficiend
a Rule 12(b)(6) motion to dismiss. The court must first accept as true afilectilactué
allegations in the complaint, recognizing that legal conclusions are not emtitfegldssumptid
of truth® Mere recitals of a claim’s elements, supported by only conclusory statenare
insufficient® The court must then consider whether the wigt factual allegations state a
plausible claim for reliet® A claim is facially plausible when the complaint alleges facts th

allow the court to draw a reasonable inference that the defendant is liablke &ieted

4 Fep. R.Civ. P.8(a)(2);Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007Ashcroft v. Igbal,
556 U.S. 662, 678—79 (2009).

> Twombly, 550 U.S. at 570.
®Igbal, 556 U.S. at 678.

" Twombly, 550 U.S. at 562 (quotir@ar Carriers, Inc. v. Ford Motor Co., 745 F.2d 1101, 110
(7th Cir. 1989)) (emphasis in original).

8 Igbal, 556 U.S. at 678-79.
91d.
101d. at 679.
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misconduct! A complaint thatloes not permit the court to infer more than the mere poss
of misconduct has “alleged—but not showthat the pleader is entitled to relief,” and it mus
dismissed-?
B. Applying these standards to the amended complaint

The Lundeens allege that they “executed the subject Note and Deed of Triv& tela
real property located in Clark County, Nevada . . . or clfgie$an interest in the property®
The Bank “is the servicer of the loatf.”The Lundeens requested a loan modification unde
NRS 107.086 and participated in two mediations under Nevada’'s Foreclosure Mediation
Program, bubeither was successful because the Bank alledeittyg “to comply with the
requirements of the mediation prograf.The Bank later “filed a Writ of Execution &eal
Property as a Judgment Creditor against the property of the P#iiatit a “Notice of Sherriff
Sale of Real Property Under Executidfi. The notice stated that the property “was to be sa
public auction on January 20, 2016][,] at 9:00 almPive days before the scheduled auction

Lundeens’ attorney “personally delivered” a writt&equest for Mortgage Assistande’the

1.

12 Twombly, 550 U.S. at 570.
I3ECF No. 1-2 at T 2.

¥%1d. at T 3.

151d. at § 5.

161d. at § 6. The amended complaint is silent about how the Bank became a judgment cr
The Bank explains that it filed a judicifdreclosure action in Nevada state court against the
Lundeens, and that the court entered judgment allowing the Bank to foreclose on thg prg
December 9, 2014. The Bank provides copies of its complaint and the judgment that it g
in that caseandit asks me to take judicial nodf those court records under FRE 2&CF
Nos. 12 at 4, 12-1 at 25-38take judicial mtice of he existence of those court records and
their contents.

"ECF No. 1-2 at { 6.
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Bank’s attorney® The two attorneys agreed that the Bank would delay the auction by 60{days

so that the Bank “could review [the Lundeens] for a loan modificafiorButthe Lundeens
allege that thdank never reviewed them for a loan modification and, without notice to the
Lundeens, sold their home at auction before the 60-day delay expiBaked on these
allegationsthe Lundeens pray for relief in the form of an ord@s) setting aside the sale of their
home; (2) requiring the Bank to deliver the deed of trust for their home to the(&urt
cancelling the deed4) enjoining the Bank from removing the Lundeensiftbeir homeand
(5) requiring the Bank to pay the Lundeens’ attorney’s fees and costs 9f suit.

It is difficult to discernfrom this perfunctory and scattershot pleadiitat legal theory
the Lundeens allege entitldteem to this relief The Bank believes that the Lundseatiege a

claim for breach of contract amdaybea claimfor wrongful foreclosure.The Lundeens clarify,

in their responsthat they allegelaims for breach of contract and breach of the covenant of
good faith and fair dealing So, | consider only whether the Lundeens have shbatrthey are
entitled to relief for breach of contract or breach of the implied covenant of gdoarfaitfair
dealing.

To state a colorable claim for breach oftract the Lundeenmust show (1) the
existence of a valid contrag€2) a breach by the Bank, and (3jrdayessustaineds a result of
181d. at 1 7.
91d.
201d. at 77 7, 8.
211d. at 4-5.

22 The Lundeens expressly refer to these claim forms in their response, but do ess #ulelr
Bank’s argunents about a possible claim f@rongful foreclosure.See generally ECF No. 16. |
infer from the Lundeens’ silence that they do altdége a claim for wrongful foreclosure.

4
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the breaclt® To adequately plead the first element of a bresfetontract claimunder FRCP 8
and Nevada laythe Lundeensust allege facts sufficient to show that it is plausible that th
was an offer and acceptance, meeting of the minds, and considétafibae.Bank argues that
that this claim is deficiently pled because the Lundeens don't allege that siyvported by
consideration. | agree.

“Consideration is the exchange of a promise or performance, bargained by the
parties.”® The failure to tender consideration prohibits the formation of a valid coftratte
Lundeens allege that they asked the Bank to consider them for a loan modification day t

the public auction of their hoenby60 days, buthey don't allege that thgyromised or

ere

D de

performed anything in return. The Lundeens prowidigle more detail about what transpired in

their response to the dismissal motion, but they do not argue that they can pleadgoe fag
show that they gave anythingexchange for the Bank’s alleged promisé&ke Lundeens
explainthat this was &procedural dealbetween th@arties’attorneys?’ which | infer to man
thatthe Bankmerely extended a professional courtesy to the Lundeens

The Lundeens have not allegedts sufficiento showthat it is plausible that a legally
enforceable contract exists between them and the. BHnik pleading deficiency is fat&d both

of the legal theories théhe Lundeens contend they alldgrause the existence of a valid

contractis an essential element of a claim boeach of the implied covenant of good faith and

23 Richardson v. Jones, 1 Nev. 405 (1865).
24 See May v. Anderson, 119 P.3d 1254, 1257 (Nev. 2005).

25 Cainv. Price, 415 P.3d 25, 28 (Nev. 2018) (quotifanes v. SunTrust Mortg., Inc., 274 P.3d
762, 764 (Nev. 2012)).

26 Serpav. Darling, 810 P.2d 778, 781 (Nev. 1991).
2 ECF No. 16 at 5.
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fair dealing?® The claim for breach of the implied covenant of good faith and fair dealing
fails because the Lueéns have not specifically alleged that claim.

The Lundeens ask for leave to amend if the court percéiaetheir amended complai
is deficient The Lundeens’ description of what transpired forecloses their ability o {plesa
facts to show that there was a bargaif@@dexchange of consideration. Bugyhcan overcome
this obstacldf they can plead true facts to invoke “[tlhe doctrine of promissory estoppehw
embraces the concept of detrimental reliance” and “is intended as a substitutesideration
] '"29

Conclusion
Accordingly, IT IS HEREBY ORDERED that the Bank’s motion to disniiSSF No.
12] isGRANTED. IT IS FURTHER ORDEIED that the Lundeens haleave to amentheir
pleadingto cure the deficienciadentified in this order.The Lundeens must file their

amended pleading by June 12, 2018. If they fail to file an amended complaint by this dead

the court will congue that failure as the Lundeénscognition that they cannot plead a viable

claim, and this case will be closed without further prior notice.

Dated:May 29, 2018

also

hic

line,

thrict Judg@nifer A. Dorsey

28 See Nelson v. Heer, 163 P.3d 420, 427 (Nev. 2007) (“It is well established that all contra
impose upon the parties an implied covenant of good faith and fair dealing, which prohib
arbitrary or unfair acts by one party that work to the disadvantage of theé'other

29 Vancheri v. GNLV Corp., 777 P.2d 366, 369 (Nev. 1989).
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