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3 UNITED STATESDISTRICT COURT

4 DISTRICT OF NEVADA

5 * % *

6 ANDREA THOMAS, CaseNo. 2:17¢v-02001MMD -CWH

7 Plaintiff,

8 v ORDER

9 SMITH-PALLUCK ASSOCIATES CORP.,
10 d/b/a LAS VEGAS ATHLETIC CLUBS$
11 Defendant
12
13 Presently before the court is plaintiff Andrea Thomas’ Motion for LeavelédHhist
14 || Amended Complaint (ECF No. 17), filed on February 7, 2018. Defendant Balltlek
15 || Associates Corp. d/b/a Las Vegshletic Clubs (“LVAC”) filed a response (ECF No. 18), which
16 || is supported by Elana Toliver's declaration (ECF No. 19), on February 21, 2018. Thothas file
17 || reply (ECF No. 23) on February 28, 2018.
18 Also before the court is LVAC’s motion to stay pendingiléng by the Federal
18 || Communications Commission on TCPA Issues Disputed in this Case (ECF Nos. 38,88) file
20 || July 17, 2018. Thomas did not file a response.
21 This is a dispute regardingpeated callfom LVAC to Thomas on ér cellular telephone
22 || regardinga debt. $e Compl. (ECF No. 1).) Thomas contends she instructed LVAC to stop
23 || calling her cellular telephonéut she continued to receigals and voicemails from LVAC,
24 || manyof which involvedprerecorded and artificial messagdgsd. at 11 2430, 39-42.) Thomas
25 || claims LVAC employedn aubmatic telephone dialing systempace these calls(ld. at 31-
26 || 38.) Thomas brougtsuit against LVAC, alleging claims foiegligent and wiful violation of
27 || the Telephone Consumer Protection AGIGPA") (claims one and two) and for state law
28 || deceptive trade practices (claim thredy. at 1 5373.)
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Thomas now moves to amend her complairfiljcdlege additional facts about LVAE
automatic telephongialing equipment, (2) assaims for a putative clasand (3) drop her
deceptive trade practicelaim. LVAC does not oppose droppitize deceptive tragl practices
claim, but itargues amendmeto assert class action claimeuld befutile because Thomas
consented to the calls in her LVAGembership agreementhomas repliethe class claims are
not futile, because ambiguities in the membership agreement must be construed against L\
and the agreemedbes not provide for contact through an automatic telephone dialing syste
collections purposes.

LVAC moves to stayhe litigation, arguing the law on what equipmeaistitutesan
automatic telephone dialing system iglux. LVAC points to two forthcoming rulings-ene
from the FCC, the agency tasked with construing the TCPA, and one frddniteel States
Court of Appeals for thaélinth Circuit—arguing that thoseatisiors will alter the law governing
this case.LVAC argues the primary jurisdiction doctrine authositiee court to stay a case to
allow an admistrative agency with subject matter expert@sech as the FC€’expertise on the
TCPA, to rule on an issue within its purwe LVAC further arges the court has the inherent
authority to stay this case for efficiency reasoRsr instance, LVAC states the parties and the
court should not expend resources on discovery, motion practice, and trial, only to hadeg'to
the work wherthe FCC and Ninth Circuitenderdecisionghat bear on whether the dialing
equipment ged in this case qualifies as an automatic telept@atieg system under the TCPA.
Thomas does not oppose the motion to stay, which constitutes a consent to the granting of
motion undetocal Rule 72(d).

Having reviewed and considered the unopposed motion to stay, and featbas stated
in the motion the courtwill stay this litigationpending the FCC or Ninth Circuit’s ruling,
whichever is earlier In particular, the court is persuaded thatay is appropriate because
appearshe FCC is poised to determine whetlogaling equipmensimilar to the equipmerat
issue in this cas i.e., the Nuxiba Systematssfiesthe TCPAs definition of an autortic
telephone dialing systeni he deadline to file public comments with the FCC onitdsae

expired on June 28, 2018. FurtherMarksv. Crunch San Diego, LLC, No. 14-56834 (9tiCir.),
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a case involving what type of dialing equipment constitutes an Aap&llate briefing and oral

argument wee compkteas of May 11, 2018Given that the court is staying the litigation, it will

deny the motion to amend without prejudice for Thomas to renew the motion and for the parties

to supplement their briefs, if necessary, after the stay is lifted.

IT IS THEREFORE ORDERED that defendant LVA&G@inopposed motion to stdyis
case(ECF Nas. 38, 39is GRANTED as stated in this order.

IT IS FURTHER ORDEREDRhat theparties muspromptlyfile a joint status repoupon
receipt of the FCC or the Ninth Circgitdecision, whichever is earlier. Meanwhile, the parties
must file a joint statuseport by January 4, 2019, and every t2a9s thereafter, until the stay is
lifted.

IT IS FURTHER ORDERED thafthomas’ Motion for Leave to File First Amended
Complaint (ECF No. 175 DENIEDwithout prejudice. Aftethe stay is lifted, Thomas may file
a notice renewmg the motion to amendif the motion is renewed, tledurt will entertain the

parties proposals if any,for a schedule fosupplementabriefing on the motion to amend.

o (M

C.W. HOFFMAN, JR.
UNITED STATESMAGISTRATE JUDGE

DATED: September 62018
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