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Fargo Bank, N.A. et al Doc.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* k% %

EUGENE HARRIS Ill; CONNIE L. CaseNo. 2:17ev-02168RFB-PAL
HARRIS,
Plaintiffs, ORDER
V.

WELLS FARGO BANK, NA dbaWELLS
FARGO HOME MORTGAGEQUALITY
LOAN SERVICE CORPORAION,;
NATIONAL DEFAULT SERVICING
CORPORATION; DOES-C, INCLUSIVE,

Defendants

l. INTRODUCTION
Before this Court comes Defendant Wells Fargo Bank, N.A. (“Wells Fargafjtson to
Dismiss. (ECF No. 7For the reasons stated below, this motion is graartddhe case is dismisse

without prejudice.

Il. BACKGROUND

On July 10, 2017, Plaintiffs Eugene Harris Il (“Mr. Harris”) and Connie L. Harhfg:
Harris”) (collectively, “Plaintiffs”) filed their Complaint in state court, allegithe following
causes of action: (1) injunctive relief; (2) breach of contract;(8h negligence. (ECF No-1).
Wells Fargo filed a Petition for Removal before this Court on August 14, 2017. (ECF.Nd
Wells Fargo contends that the Court has subject matter jurisdiction under 28 U.S.C. 88 1331
and 1334 Based upon the Petition for Removag Defendant is a citizen of Nevadand the

amount in controversy exceeds $75,000.
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On September 5, 2017, Wells Fargo filed the instant Motion to Dismiss. (ECF No. 7
a related Request for Judicial Notice (ECF No. 8). On March 1, Zidféndant Quality Loan
ServiceCorporation (“QLS”) filed a Joinder to the Motion. (ECF No. 20). Plaintiffs filedrth
Response on October 13, 2017. (ECF No. 14). On November 3, 2017, Wells Fargo filed its
(ECF No. 16). The Court held a hearing on the matter on July 17, 2018, and took the matte

submission. This Order now follows.

[I. LEGAL STANDARD S

A. Motion to Dismiss

In order to state a claim upon which relief can be granted, a pleading mash ¢arghort
and plain statement of the claim shogithat the pleader is entitled to relief.” Fed. R. Civ.
8(a)(2). In ruling on a motion to dismiss for failure to state a claim, “[a]ll-plefhded allegations
of material fact in the complaint are accepted as true and are construed in the lighvorabte

to the noAmoving party.” Faulkner v. ADT Security Servs., Inc., 706 F.3d 1017, 1019 (9th

2013). To survive a motion to dismiss, a complaint must contain “sufficient factuedrmg
accepted as true, to state a claim to relief that is plausibits face,” meaning that the court cg

reasonably infer “that the defendant is liable for the misconduct alleged.”ofsiactgbal, 556

U.S. 662, 678 (2009) (citation and quotation marks omitted).

B. Judicial Notice

Federal Rule of Evidence 201(b) sin relevant part that courts may take judicial noti
of adjudicative facts that cannot be reasonably disputed because they “caruitatebc and

readily determined from sources whose accuracy cannot reasonably bergaesiThese facts

include “documents on file in federal or state courtklarris v. Cnty. of Orange, 682 F.3d 1126

1132 (9th Cir. 2012). Further, courts are required to take judicial notice of adjudicativef a
party so requests and supplies the court with the necessary information. Fed. R. Eeid.
However, the Court may nonetheless decline to take judicial notice of documentsethat 3
relevant to the issues before it. Santa Monica Food Not Bombs v. City of Santa Monica, 45

1022, 1025 n.2 (9th Cir. 2006).
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V. FACTUAL FINDINGS

The Court takes judicial notice of the documents filed in the underlying bankru
proceeding and makes the following findings of fact. Plaintiffs are resiadgnClark County,
Nevada. Defendants Wells Fargo, QLS, and National Default Sen@ongpany (“NDS”) are
servicers of the loans attached to the real property at issue in this case.

A. The Langdon Property

On or about November 11, 2004, Mr. Harris executed a deed of trust in favor of norj
Argent Mortgage Company, LLC (“Argent”) with the property commonly known22a%5
Langdon Way, Las Vegas, Nevada 89032, APN-283%11053 (“Langdon” or “the Langdon
Property”), as collateral for a loan. The loan amount was $148,500. On or about Decemt
2009, Argent assigned its interest to nonparty Ameriquest Mortgage Company, which ir
assigned to US Bank NA that same day, and substituted Defendant NDS as Trusteeeor se

In February 2013, Plaintiffs defaulted on the Langdon deed of trust. On or about Ma
2017, nonparty US Bank NA substituted Defendant QLS as servicer. On or abou2la26i. 7,
QLSon behalf of Wells Fargfiled a “Breach & Election to Sell” with the Clark County Recordg
On June 22, 2017, QLé&h behalf of Wells Fargfled a Notice of Trustee’s Sale for the propert
and the foreclosure date was set for July 25, 2017.

As of the filing of this lawsuit, Wells Fargo continues to service the loaméolcangdon
Property.

B. The Doane Property

On or about October 19, 200Vrs. Harrisexecuted a deed of trust in favor of nonpar,
World Savings Bank, FSB (“World Savings Bank”) for the property commonly known as 9
Doane Ave, Las Vegas, NV 891423, APN #1085124099 (“Doane” or “the Doane Property”)
The deed of trust secured a loan in the amount of $191,100. On or about September 29
nonparty Wachovia Mortgage FSB (“Wachovig’iled a notice of substitution naming NDS a

trustee. Wells Fargo is successor in interest to World Savings Bank and Wachovia.

1 On December 31, 2007, World Savings Bank, FSB amended its charter and bylg
change its name to Wachovia Mortgage, FSB.
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In August 2012, Plaintiffs defaulted on the deed of trust. On or about March 20, 2017,
on behalf of Wells Fargbled a Default & Election to Sell with the Clark County Recorder.

C. Plaintiffs’ Chapter 11 bankruptcy

Plaintiffs filed for Chapter 1bankrugcy on January 10, 2011. On December 13, 201EL,
bankruptcy court entered a stipulation and order between Plaintiffs as Debtoreks\&aijo as
Secured Creditor, regarding repayment of the Doane Avenue Deed of Trust (“DoameecA

Stipulation”). The stipulation reads in part:

11. The terms of this Stipulation may not be modified, altered, or changed by the
Plan, any confirmation order thereon, any subsequently filed Amended Chapter 11
Plan of Reorganization and confirmation order thereon withoutxipress written
consent of the Creditor. The terms of this Stipulation shall be incorporated into the
Plan and/or any subsequently filed Amended Chapter 11 Plan of Reorganization.

14. In the event the Debtors’ case is dismissed or converted tokarycbapter
under Title 11 of the United States Bankruptcy Code, Creditor shall retaienits |

in the full amount due under the Note and the automatic stay shall be terminated
without further notice, order, or proceeding of the court.

ND:

Plaintiffs’ Chapterll Plan, titled “Second Amended Plan of Reorganization of Eugene &

Connie Harris” was filed on May 4, 2012 (“the Plan”). It was confirmed on August 9, 2012.
Plan specified treatment for the Landon Property and for the Doane Properti,afigpon
Propety was treated as a Class 3 first mortgage, and Plaintiffs were to palylynmyments of
$522.52 plus an escrow payment. The Doane Property was treated as a Clas®nitdiagte, and
Plaintiffs were to pay monthly payments of $1366.59 plus an escrgwgud.

The Plan also includes Section 11.06, titled “Release of Liens, Claims and Bteriegis”

which reads:

Except as otherwise provided herein or in any contract, instrument, release or othe
agreement or document entered into or delivered in connection with the Plan, upon
confirmation, all liens, claims, mortgages, deeds of trust, or other securigsiste
against the property of the Debtor’[s] estates shall be fully relesskdischarged,
including all in personam claims against the Debide security interests of the
Debtor’[s] first lien holders, however, shall be unimpaired under the Plan with
respect to the Debtor’[s] property until full payment as scheduteiér this plan

has been made.

The
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The order confirming the Plan included the following langudtjé: IS HEREBY
ORDERED that the plan is confirmed, with the following modification: To the exfeary, that
the plan conflicts with the orders in Docket# 124 and #125, the orders settling the treafhent
Bank of New York Mellon, those orders shall govern, while in all other casesPjilaa ghall
govern. . . .” Neither the Langdon Property nor the Doane Property were covered biyEl@zke
or #125.

At some pointPlaintiffs fell behind on their Plan payments, failed to make the sispeyv
payments to the United States Trustee, and failed to maintain the “Quarteratip&eports”
required until case closuréhe United States Trustee (“UST”) filednotion to disnss the case
for these failuresA “Conditional Order of Dismissal” s negotiated which allowed the case
stay open with various deadlines and conditions. On March 1, 2016, the UST fiadarie
motionto dismisspursuant to the prior order, due to the failure to pay fees and provide opef
reports, and the caseaw dismissed the following day.

D. Postdismissal of bankruptcy and commencement of the instant suit

Plaintiffs continued to attempt making their payments after dismissal, but thesenpay
were returned by Wells Fargo. Wells Fargo has instituted proceddimgsrustee sale of both of
the properties, despite Plaintiffs’ pafismissal attempts of payment. However, the foreclos
sales have been postponed. In conjunction with this lawsuit, Plaintiffs filed lisrsefadeboth

the Langdon and Doane Properties on July 12, 2017.

V. DISCUSSION
A. Request for injunctive relief
A preliminary injunction is an extraordinary remedy that may only bedadaupon a clear

showing that the plaintiff is entitled to such relidiVinter v. Natural Res. Def. Council, Inc., 55

U.S. 7, 22 (2008). To obtain a preliminary injunction, a plaintiff must establish four elefif&nts
a likelihood of success on the merits, (2) that the plaintiff will likely suffer amaple harm in the
absence of preliminary relief, (3) that thelance of equities tip in its favor, and (4) that the pub

interest favors an injunction.” Wells Fargo & Co. v. ABD Ins. & Fin. Servs., Inc., 758 F069,
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1071 (9th Cir. 2014)as amende@Mar. 11, 2014) (citingVinter, 555 U.S. 7, 20 (2008)). Thsg

Ninth Circuit has also affirmed that a preliminary injunction may issue under theuse

guestions” testAlliance for the Wild Rockies v. Cottrel632 F.3d 1127, 1134 (9th Cir. 2011).

According to this test, a plaintiff can obtain a preliminary injunchig demonstrating “that serious

guestions going to the merits were raised and the balance of hardships tipsistiaegblaintiff's
favor.” Id. at 113435 (citation omitted).

The Court finds thanjunctive relief is not warranted at this timéhe Cout first finds that
Plaintiffs cannot establish a likelihood of success on the merits. As discussed theloreach of
contract claim is dismissed without prejudice, and the negligence claim is dismigked
prejudice. As this is the Court’s holdg as to these two claims, the Plaintiff cannot at this ti
establish a likelihood of success on the merits.

B. Breach of contract

“[1]t is well recognizedthat a bankruptcy court has the power to interpret and enforcq

own orders.”In re WilshireCourtyard 729 F.3d 1279, 1289 (9th Cir. 2018Yhere there is a

“close nexus” between the bankruptcy proceeding andqmogirmationlitigation, such that the
claims regarding postonfirmation conduct “would likely require interpretation of the [con&idm
plan]” or would “affect the implementation of [an]-get-unconsummated planthe bankruptcy
court retains “related to” jurisdiction over allegations of such conddicat 1287 (citation and
guotation marks omittedY.he “close nexus” test is therefore satisfied when a civil proceéslin
based upon conduct thaffect[s] the interpretation, implementation, consummation, executi
or administration of [a] confirmed planid. at 1288 (citation omitted).

The Court finds thathe bankruptcy court Isdrelated to”jurisdiction in the first instance
over the underlying facts regarding the breach of contract claim, as thedelpands upon the
interpretation of the bankruptcy court's order on the confirmed P&me id. at 1290
(“Interpretation of the Plan and Confirmation Order is the only way for a courteorde¢ the
essential character of the negotiated Plan transactions in a way thas risidedeal the partieg
struck in chapter 11 proceedings. Ungeror Supreme Courtase law] this is reason enough fol

the bankruptcy court to exercise jurisdiction in this case.”) (citations edjitThe bankruptcy
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court rather than this Coutherefore is the proper court to enter an order addressing the potg

conflict between the Doanev&nue Stipulation and the Plasspecificallythe issue of whether thg

bntia

bankruptcy court intended for the Doane Avenue Stipulation to be incorporated into the Plan «

superseded by the Plan. Indeed, the parties did not dispute at oral arguitmertase that there
is ambiguity in the terms of the Plan in thentext of the Stipulation(s), that a resolution of th
ambiguity or conflict requires the bankruptcy court to interpret the apprdardiRhe undrlying
bankruptcy proceeding and thatesolution of this issue is necessary for a determination of
breach of contract claim.

The Court thereforedismisses this claim without prejudice and grants Plaintiffs leavg

file a motion to reopen the case after receiving an order from theumacy court on the issue

discussed above. Any defenses related to the statute of limitations fdaithisand any responses

to those defenses such as a request for equitable tolling, are preserveddopdined case.
C. Negligence
The Court incorporates its oral ruling on this cause of action into this order. Featioms

stated on the record, Plaintiffs’ negligence claim is dismissed with prejudice.

VI. CONCLUSION

Accordingly,

IT IS THEREFORE ORDERED thatDefendantVells Fargo’s Motion to Dismiss (B
No. 7) is GRANTED.The action is dismissed without prejudice. The Clerk of Court is instrug

to close this case.

DATED: July 21, 2018.

s

RICHARD F. BOULWARE, I
United States Distrct Judge
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