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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

THOMAS HILLERY, an individual, and as Case N02:17-CV-02639MWMD -EJY
Guardian Ad Litem for MARY JANE
HILERY, an adult

ORDER
Plaintiffs,

V.

SUN CITY ANTHEM COMMUNITY
ASSOCIATION, INC.; DOE INDIVIDUALS
1 through 100ROE BUSINESS ENTITIES 1
through 25, inclusive,

Defendang.

Before the Court is Defendant Sun City Anthem Community Association’s Motion ke
Plaintiffs’ Expert Dale H. Stephens (the “Motion”) on Order Shortening Time. E&€FHOI The
Court has considered Defendant’s Motion, Plaintiff's Response (ECF No. 56), aedidBefs
Reply (ECF No. 60). The Court finds as follows.

BACKGROUND

This case involves a woman and her adult son who live in Sun CitbeAn SCA”), an age

restricted community, which provides certain amenities to its residents. drkexgestionf fact

and law regarding whether the community amenities are “Places of Public Accationdds

definedin 42 U.S.C. § 12181(7); 28 C.F.B6.1040of the Americans with Disabilities Act (“ADA");

however, this question is not before the Court; and, it is not necessary for the Court tohse
issue as it considers Defendant’s Motion..

Plaintiffs, Thomas Hillerywho is acting as Guardian ad Litem for his mother, Mary
Hillery, allege that the SCA Community Association violated the Fair Housing ActA"Fkhe
ADA, and Nevada law when it (i) failed to provide reasonable accommodation t&éilMiesy, who
is alleged to suffer from dementia and, therefore, alleged to be disabled,diiniisited agains
Mrs. Hillery by subjecting her “to a rule with special terms and conditioresteid specifically g
her because of her protected statasrule with which she cannot possibly comply as a result g
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handicap —-and subsequently fining her and threatening her with potential arrest . . .,” and (i

generally deprived Mrs. Hillery of the use and enjoyment of the SCA fag#itid amenities because

of her disbility.

This case, which is contentious, began in two years ago in October 2017, when Mrs

was 86 years old. As stated in Court by Plaintiffs Counsel, Mrs. Hillery is now 88. Bheog i

resolution of this dispute in sight.

In the coursef growing closer to trial, Plaintiffs retained Dale H. Stephens, an arcivitég

Hill

45 years of practice, as an expert “to evaluate the claims made against ... SCA ... Cgmmu

Association in connection with the treatment” of Mr. Hillery and his mother Mitkerjd“during
their use of SCA facilities.” ECF No 8D at 2 (the Expert Witness Disclosure and Report

“Report”) writtenby Mr. Stephens). In his Report, Mr. Stephens states that he was asked to

(the

give

opinion “of Disabled Access and Reasonable Accommodation, and Sun City Anthem Commur

Association’s performance of its professional duties as Administratbe€A Anthem Center

Id. Mr. Stephenslsostates that he “was asked to specifically evaluate and offer ... [his] opinio

on the role asumed by Sun City Anthem Community Association in their treatment of Mrs. Hillery’

disability.” Id.

In the qualifications sections of the Report, Mr. Stephens states (in additiayteans a

U7

an architect) that: (1he has'designed many project pes”; (2) he has “extensive experience With

the ... ADA ... and ... FHA ... in helping resolve litigation disputes”; ‘{3)ost ofthg] disputes”

on which he is‘retained araesolved through “site visg’ during which Mr. Stephens views

“existing conditions” leading to development of a “compliance plan”; t{é¢) maintairs a
continuation education file with the American Institute of Architects (thé"Aland (5) he hag
been recognized by the AJApoken &AIA conferencesand been published in various magazi

and newspapers. ECF No-b@t 2. Mr. Stepheraso identifies his retenticaisan expert in seve

nes

=]

other cases over the last four yedds. At the end of the Report Mr. Stephens lists all of his expert

retentions. Id. at 2130 of 31. Details of Mr. Stephens’ retentions show that he has been re¢tain

on numerous cases involving remediation of noncompliant accegsibdites arising under the

Americans with Disabilities Act Accessibility Gielines. There are also a number of emipent

2




© 00 N o o A wWw N P

N N NN DN DN DN NN R P R R R R R R R
0o ~N o 1N WO N RO o 0o N o 1N N RO

domain cases, slip and fall cases, dliigation support” cases “involving” ADA and FH/
requirements. There is no case listed in which it is apparent that Mr. Ste@seretained to opine
on whether (1) apecific entity is a place dfpublic accommodatioh,(2) a particular condition o
iliness is a “disability,” 8) an accommodation would pose an un undue burdé&mtamentally
alter the essential nature” of the business at is4uan(ndividual posea “direct threat” (as defing]
by the ADA), 6) a “direct threat” can benitigated by an accommodation, @) @n individual
complainant was intimidatle harassed or coerced based on a business entity’s treatment

complainant.SeeEFC No. 501 generally. Mr. Stephehgualifications, as he describes them in
Report, desnot include any, let alone expansiexperience with or knowledge of any of thg
subject mattersld. Nor does Mr. Stephens enumerate education or training of any kindsigy
subject mattersld.

Mr. Stephens offers eight professional opinions in his Report. These include:

1.

The SCA Anthem Center is not a “Private Club according to the referencedidet
of the” ADA;

The fitness center at the SCA Anthem Center is a place of “Public Accommud
according to the definitions found in the ADA” and deposition testimony pro
by “Seddon”;

Dementia is a disability under the ADA and FHA and, as such, Mrs. Hillery
entitled to a reasonable accommaatatby the Board of the SCA Commun
Association;

The SCA “made no meaningful attempt to comply with the ADA & FHA” as req

by these laws because the SCA treated Mrs. Hillery asdnoammodable” due {o

a “health and safety issue”;

Even if SCA’s “efforts were considered good faith,” they fell short of what is red,
“to comply with ADA & FHA ... standards because SCA must be made availg|
people with disabilities in the most equal and integrated way possible”;

“[ClonditioningMrs. Hillery’s access upon bringing her own caregiver ... was .
mostunequal andhon4integrated approach to accommodating hglEmphasis ir
original). There were many less “severe” accommodations including monif
“unsafe fitness areas,” “better trainifay SCA staff, providing Mrs. Hillery with &
“chaperone ... while she was on site” dmdany ... other[§’;

Providing any of the possible accommodations “would not have fundamg
altered SCA’s business” or “presented an undue burden” for SCA, andllery
did not pose a “direct threat” to herself or others; and,
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8. “SCA intimidated, harassed and coerced” Mr. Hillery and Mrs. Hillery wihg
banned them from all SCA common areas, trespassed Mrs. Hillery, and report
Hillery and her son, Mr. Hillery, to “the authorities.”

ECF No. 501 at 34.

In Defendant’s Motion, Defendant argues that the Report and Mr. Stephens as an es{j

be druck because Mr. Stephens offers legal conclusion rather than expert opinions.o ESUFal

2:23; 3:23.
DISCUSSION

l. Rule 702 of the Federal Rules of Evidence

Admissibility of expert testimony in a civil proceeding is governed by Fed. R. Evid

which states:

A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an
opinion or otherwise iffa)the expert’s scientific, technical, or other
specialized knowledge will help the trier of fact to understand the
evidence or to determine a fact in iss(i®;the testimony is based
on sufficient facts or dat#g) the testimony is the product of rddia
principles and methods; arfd) the expert has reliably applied the
principles and methods to the facts of the case.

In Barabin v. Asent Johnson, In@40 F.3d 457, 463 (9th Cir. 2014), the Ninth Cir¢

explairs that “[w]e have interpreted Rule 702 to require that expert testimony ... be botmte
and reliable.” (Internal citations and quote marks omitted.) Relevancy,ted btathe court

requires “the evidence ... logically advance a material aspect of the party’s ¢dséCitation

omitted.) Reliability encompasses “whether an expert’'s testimony has a reliable babis| i

knowledge and experience of the relevant disciplime. titing Kumbo Tire Co. Ltd. v. Carmichas
526 U.S. 137, 149 (1999).[E]videntiaryreliability is based upon scientific validity.1d. citing
Daubert v. Merrell Dow Pharm., Inc509 U.S. 579, 590 n.9 (1993). The role of the Court, how
is not to determine the “correctness of the expert’'s conclusions but the soundness

methalology.” Id. citing Primiano v. Cook598, F.3d 558, 564 (9th Cir. 2010).
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When considering reliability, a flexible concept, the U.S. Supreme Court suggestd
factors for the Court to consider, includifid) whether a theory or technique cantbsted; 2
whether it has been subjected to peer review and publication; 3) the known or petsotiate of
the theory or technique; and 4) whether the theory or technique enjoys general accefitantte
relevant scientific community.United States v. Hankeg®03 F.3d 1160, 1167 (9th Cir.20Q@jting
Daubert,509 U.S. at 59294). But, whether these specific factors are “reasonable measu
reliability in a paticular case is anatterthat the law grants the trial judge broad latitude
determine.”Barabin 740. F.3d at 468iting Kumho Tire526 U.S. at 153As explained irBarabin,
“Rule 702 clearly contemplats®medegree of regulation of the subjects and theories about \
an expert may testify.ld. at 464citing Daubert 509 U.S. at 589.

Il Rule 704 of the Federal Rules of Evidence

Rule 704 of the Federal Rules of Evidensgates that “[a]n opinion is not objectionable |
because it embraces an ultimate issue.” Thus, wdsteértony on an ultimate issues in a case is
“per se improper[,] . . . an expert witness cannot give an opinion as to her legal congdligsjamns
opinion on arultimate issue of law."Hangarter v. Provident Life and Acc. Ins..C873 F.3d 998
1017 (9th Cir. 2004) (internal citations and emphasis omittedilafgarter, a bad faith insurand

case, the Court explained that while the expegssitnony that defendants “deviated from indu
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standards supported a finding that they acted in bad faith,” the expert did not testify tiaak he

reached the “legal conclusion that [d]efendants actually acted in bad fddh.”The opinion
regarding deviation from industry standards is admissilereasa conclusion that defendar
acted in bad faith is notd. (Citations omitted.)

Likewise, inKohler Co. v. Watts Water Technologies, Ji@ase No. CM06-0143, 2009 WL
4263556,at * 3 (C.D. Cal., March 17, 2009), the court states “that testimony ‘embracin
ultimate issue of fact is admissible, while testimony flatly stating a conclusion of latw’is@iwing
examples, the court explained: “Was there a contract?’ would be excludedthelgjleestion, ‘Was
the agreement in the usual general form of a corporate indemnity agreementdbevalibwed.’

Id. This distinction is important in the case at bar.
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. The Court’s Gatekeeper Role

In addition to whether the expert opinions at isswwtudes actual legal conclusions on
matters at issue, the Court must be cognizant of its overall roll as gatekeeptiv@and importar,
role when examining “all forms of expert testimongf just scientific testimony Hangarter 373
F.3d at 1017 (tation omitted) As explained irHangarter, the Ninth Circuit‘require[s] a district
court to make some kind of reliability determination to fulfill its gatekeeping fumét Id. at 1018
citing Mukhtar v. v. Cal. State Univ., Haywar2B9 F.3d 1053, 1066 (9th Cir. 200@)erruled, in
part, on other groundsBarabin, 740 F.3d at 467. The Court’s gatekeeping obligation to admit
expert testimony that is reliable and relevant is especially important “cangidbe aura o
authority experts often exude, which can lead juries to give more weight to their testin
Mukhtar,299 F.3d at 106364 Nevertheless, “[s]haky but admissible evidence is to be attack
cross examination, contrary evidence, and attention to the burden of proof, not exc
Primiang, 598 F.3d at 564iting Daubert 509 at 588.

V. Mr. Stephens’ Expert Opinions

A. Opinions 1 and 2 are Conclusions of Law amne Thereforelnadmissible

Mr. Stephens expert report, Opinions 1 and 2, state legal conclusBpesifically, Mr.
Stephens states that the SCA Anthem Center is not a “Privatg’ Glilfis a [Place of] Publid
Accommodation according to the definitions of the ADACF No. 501 at 3, Opinions 1 ana.
Unlike the example ilHangarter, in which an expert stated that defendants’ conduct deviated
industry norms relying, in part, on state law to reach his conclusion, here, Mr. Steplestbe
legal conclusionthat the area at issue in this case is definitively a place of public accommog

The Court examined what case law there is analyzing expert opinions in the contéet
[l ADA claims thatare at least somewhat aligned wtitle purpose ofPlainiff's expert’s opinions
in this case. For example, Mr. StepHemginions are distinguishable from statements made
plaintiff regarding what ADA accessibility violations the plaintiff encouadewhen “attempting t
use the ‘accessible’ parking spac&alani v. Castle Village LLC14 F.Supp.3d 1359, 1367 (E.
Cal. 2014).Although the plaintiff's statements embraced the legal issue of whetherkimegparea
designated for the disabled was ADA compliant, the court found the testimony was “nat
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conclusion” regarding whether an individual was “being denied the full and equal enjoyme
public accommodation” but eywitness testimony that could be considered by the cddrtat
1367, and at n. 21.

Even more on point is the Court’s decisiorNational Association of the Deaf v. Distr
Hospital Partners, L.R.Case No. 14122, 2016 WL 447444 (D.D.C., February 4, 2016).
National Association of the Deahe defendant offere@stimony from a well qualified expert
ADA accessibility requirements for the deafd., at *3. The expert’'s report stated that “
Hospital's policy as a whole complies with the ADA.” 1d. The courtconsidered this opinio
and rejected it because the “proffetedtimony . . . inappropriately opines of whether the |
standard has been satisfiedd., at *4.

More specifically, irNational Associationthe experntvas asked to evaluate whether hosy
policies and practices were compliant with applicaldeusbry and regulatory requirements of T
lIl of the ADA. Id., at *4. As a preliminary mattethe Courtstatedthatthis was an inappropria
request Id. Thereafter, theCourt found the expert’'s conclusion that was “a patently legal dde
The fact that the expert compared factual evidence (the hospital’'s policies andepyaid]
regulatory requirements did not change this outcoltheat **4-5. The Court stated: “the thrust

... [the expert’'s testimony], as indicated by her report, tracks the language of the ap
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regulation, provides testimony as to whether the legal standard has been satisfiedgra
opinion that merely tells the jury what result to reach. ... That testimony theresorps th
factfinder’s role.” Id. at 5 (internal quotation marks and citations omitted). The same is tru
with respect to Mr. Stephens’ first two opinions.

As noted inKalani v. Starbucks Corporatior8l F.Supp.3d 876, 884N.D. Cd. 2015)
(internal citation omitted), a plaintiff states and prevails on a Title Il Als&rd@nination claim if
she shows, among other things, that “the defendant is a private entity that owns, |legzEsites
a place of public accommodation.” And, f@eurt distinguished between an expert testifying
findings that support the ultimate issuaid “[clonclusory opinions” that a facility is or is n
compliant with “with all [ADA] applicable access requiremerighich] constitute improperelgal

conclusions.”Id. at 882 (citation omitted).
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In the case at bar, Plaintiff’'s expert enumerates the basis for his conclinsibtizet SCA

Anthem Center is a place of public accommodation by citing to definitions found of private clt

foundat www.ada.gov/regs201@fleiii_2010/titlelll_2010_regulations.htm#al0. ECF No.-5@&t

4. Plaintiff's expert also quotes the following:

Civil Rights Act of 1964 (42 U.S.C. 200a(e)(4) any establishment
(A)(i) which is physically located within the premises afy
establishment otherwise covered by this subsection, or (ii) within
the premises of which is physically located any such covered
establishment, and (B) which holds itself out as serving patrons of
such covered establishment.

ECF 501 at 5. This incomplete quote, which is not followed by a citation, is then followed by

reference to a deposition that identifies a name, but not the role or position held by the pet

speaking, in whichihe speakeevidently madestatements to the effect:dDon’t checkresident
cards at parking lot sales (p1498)[sic], Only [sic] access to private massage business is th

fitness center (p149=-67)[.]” 1d. Immediately after these incomplete sentences, Plaintiff's e

states that “[t]he fithess center is located within the premises amohiheaccess to the private

massage business, which is covered by the 1964 Civil Rights Act, is through thecimess Id.

roug

Xper

In conclusionPlaintiff's expertstates: “[a]lso, membership is not checked or enforced for building

entry or parking lot sales, both of which comprise the prengsdblge entire premises is not qualif
in factfor the Private Club claggation.” Id. (underline in original).
While citatiorsto the ADA regulations and the apparent incomplete quotes from a dep

do not render Mr. Stephens’ opinioper seimpermissible, the totality d¥ir. Stephensbpinions

reach a legal conclisn that the facility at issue isin fact” covered by Title 11l of the ADA because

it is a place of public accommodation. ECF No.15at 3! That Plaintiff's expert compared a sm
amount of factual evidence to regulatory definitions does not chiasgmitcome. In sunthe thrust
of these opinions state whether a legal standard has been satisfied aicti, &slls the jury wha

result to reach on a central issue to the ;dhse is, whether the SCéommunity amenities (“th

L That SCA’'s community amenities are places of public accommodation is ai@oenpiiecedent to th

requirement that it provide reasonable accommodations as a matter dfltdaski v. M.J. Cable, Inc481 F.3d 724,

930 (9th Cir. 2007) (citations omittedyhus, the question of whether SCA is a place of public accommodation is
at issue and central to the entire case brought by Plaintiffs against Defendant.
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entire premises”) at issue aelace of public accommodation. For these reasons, the Cours

Mr. Stephens’ Opinions 1 and 2 as stated on page 3 of his Report. ECF No. 50-1 at 3.

B. Mr. Stephens’ Opinion 3 is Inadmissible.

1. Mr. Stephens’ Professional Opinion that Dementia is a Covered
Disability is not Reliable, not Supported by his Qualifications, and is a |
Conclusion.

Plaintiff's expert states that his qualifications are as a 45 year arcimtegliyed in many

ADA and FHA litigation disputes, most of which were “resolved with a site visitew existing

conditions [and] develop[ment of] a compliance plan . . ..” ECF Ndl 802. Nowhere in the

Report does Mr. Stephens provide any information regarding any backgexpedenceeducation
or trainingdemonstratingin expertise in identifying what is or is not a disability under the A
Mr. Stephens identifies nothing that suppdite conclusion that hpossessesny scientific,
technical or other specialized knowledge in the field of determining whether any ailmg

limitation of any kind is or is not a disabilityseeECF No. 501 generally.

Further, Mr. Stephens cites to no methodology, research, review, analysis, rogqeaie

other basis of any kind upon which he relied for his conclusion that dementia is a disability
the ADA. Id. In fact, when reaching this conclusion, Mr. Stephens cites only to the definitid
disability, as set forth in the ADA, a quote from the FHA, and a single statemaefibt. Sharda’s
medical report ... was received by the SCA Community Association on 6/23ld6at 56. As
stated aboveajeterminingthe admissibilityof an expers opinionencompass “whether an expel
testimony has a relble basis in the knowledge and experience of the relevant discipBaeabin,
704 F.3d at 468iting Kumbo Tire 526 U.S. at 149. Mr. Stephens appears to have no state(
for his conclusion other than perhaps agreeing with a medical provider's opinioregail
definitions. He states no knowledge or experience in the relevant diseigliveg is, the discipling
of determining what qualifies as a “disability” under the ADA.

In sum, without determining the “correctness” of Mr. Stephen’s conclusions, butdi
looking for the reliability and “soundness of his methodology,” the Court finds Mr. Stephen

to provide a reliable basis for his expert opinion regarding deméaitsato establish the necessg
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gualifications to reach his opinion regarding demerdia] thereforefails to demonstrate th
requiredfoundationfor the admissibility of his expert opinionBarabin, 740 F.3f at 463 (citation
omitted) Primiang 598 F.3cat 564 (citation omitted).

Finally, given the information on which Mr. Stephedsesrely, the Court findsMr.
Stephens’ opiniowloes nothing more than offer a legal conclughat tellsthe jury what result t
reach. This legal conclusiorthat dementia is a disability under tABA, offered as an opinion b
Mr. Stephens, is inadmissible.

For all the reasons stated aboves Court strikes that portion of Mr. Stephé@pinion 3
stating that “It is my professional opinion that Dementia is a covered disability thred@DA and

FHA.” ECF No. 501 at 3.

2. Mr. Stephens “Professional Opinion” that “Mrs. Hillery (as a person h4
Dementia)” was Entitled to a Reasonable Accommodation by the,
Pursuant to the ADA and FHAs Inadmissible

Mr. Stephens next opines that “Mrs. Hillary (as a person having Dementia) weas

‘Reasonable Accommodation’ by ... the SCA Anthem Center pursuant to the requireméiet

ADA and FHA.” Id. Mr. Stephens does not, as many expertsado are allowed tdo, make the

assumptions that (i) Mrs. Hillery suffers from dementiathat(ii) dementia is a covered disability

under the ADA and FHA Alaska RemrtA-Car, Inc. v. Avis Budget Grp., Inc/38 F.3d 960, 96
(9th Cir. 2013 (anexpertcan usessumptionsinferences, and comparisons, which aaenissible
but subject tampeachment) Instead, Mr. Stephens states these conclusistise bass for his
opinion that Mrs. Hillery was entitled to a reasonable accommodation. ECF No. 50-1 at 3.
It is true that Plaintiff was retainexban expert to opine on the treatment of Mrs. Hillery
Defendant based on her disability; however, this portion of Mr. Stephens’ Report does nob

how Mrs. Hillary was treated, but instead restates his legal conclusionsrth&tiNery suffers fron

dementia and that dementia is a disability under the ADA and FHA. Mr. Stephenssbeg, a$

an expert opiniona statement of law Specifically, Mr. Stephens states ttia disabledre “due”

reasonable accommodations “pursuant to the requiremetite &DA and FHA. ECF No. 561
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at 62 Thislaw, however, is undisputednder the ADA and FHAIndividuals with disabilities ar
entitled to modifications that reasonably accommodate those disabilité2. U.S.C. §
12182(b)(2)(A)(ii); 42U.S.C. 8 3604(f)(3)(B) Thus, Mr. Stephen's opinion reiterating thig
statement of law is not offering his specialized knowledge to helprigreof fact understan
evidence or determine a fact in issue. Instead, Mr. Stepheapdating settled law thagven
assumindheis qualified to do, would not be “opinion.”

As explained above, Mr. Stephensnet qualified tooffer admissible expert opiniof
regarding what ailments or conditiomse disabilities under the ADA, whether the plaintiff
disabled, or what law the finder of fact should apply in this case. Thus, while Mr. Stepheh
have stated that he understood AiA and FHAto require certain thingsased on his substant
experience, Mr. Stephenstatement of the law as a “professional opinion” is not admiss
National Association of the Deat016 WL 447444, at *4. As such, that Mr. Steph&yznion3
Is struckin its entirety

C. Mr. Stephens’ Fourth Opinion, e Shaky isAdmissible

Mr. Stephens’ fourth opinion is based on his perception cHattat SCA did or did not d

in an attempt td meaningfully comply with ADA and FHA accommodation requiremertnd

D

NS
IS
S CO

al

sible

alleged improper treatment of Mrs. Hillery as “raccommodable” based on his understanding of

the law. Unlike Mr. Stepher@pinions 1 through 3, these statements are not mere legal concly

While Mr. Stephens relies on his understanding of the law, and embraces the requicértie)

law, he is applying his alleged expert understanding of access to places of public acdmr
(something Mr. Stephens’ Report reflects he has done on multiple occasions pressusgphis
currentReport) to this particular situation without drawing a legal conclusi®ee Kohler2009

WL 4263556, at *3.

2 Mr. Stephens’ report, he first copies and pastes relatively long passages frabAthemnbithena short passag
from the FHAunder the headingReasonable Accommodatiori (Emphasis in origindl ECF No. 501 at 6. Mr.
Stephenghen begins a discussion of deposition testimony by “Seddiah. This discussion goes on to page 7 of

Isior
ts

nodz:

e

the

report and addresses Mr. Stephens’ next opir@pinjon 4) regarding whether the SCA made a meaningful attenppt to

accommodate Mrs. HilleryOpinion 4is discussed sepaedy above.
11
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Specifically, Mr. Stephens cites the deposition of “Seddon” who apparently staledaath
that the SCA Board of Directors, managers, and employees did not receive ADA ordiiAgy
and have never evaluated other accommodations. ECF Noab6. “Seddon” also apparen

stated “[w]e don't determine if someone needs a cargfjigad that heor they “never discusse

if dementia [sic] a protected disability.ld. Based on these statemeri¥. Stephens’ offers the

“opinion” that SCA “did nothing to meaningfully accommodate Mrs. Hillery’s disabilitgl’at 7.
Mr. Stephens also states that S@id nothing else to accommodate Mrs. Hillsrgisability, let
alone discuspsic] no other solutions or accommodations whatsoéuer Mr. Stephens thestateq

that SCA treatedlrs. Hillery as having engaged‘ibehavioral violations under the SCA CC&R’Y

-

Ly

Id. Together, according to Mr. Stephens, SCA failed to meaningfully accommodate Mnsy. Hille

Id.
Mr. Stephenséxpertiseappears to be in accessibility (including accommodations) und

ADA and FHA Thus, althoughhese opinionsire certainlysubject to attack on examination

er th

or

cross examination, with contrary evidence, and attention to the burden of proof, these oparions

not subject to exclusiosimply because they embrace an ultimate questidmeirase Primiang,

598 F.3d at 564.

As explained inNational Association of the Deafthe line between inadmissible legal

conclusions and admissible assistance to the trier of fact in understanding the ewdence

determining a fact in issue is not always bright.” 2016 WL 447444 at *3 (citation omitedi).
the correctness of the conclusions Mr. Stephens reached is not what theh&ouetvieved.
Barabin 740 F.3d at 463TheCourt’s discretion in determinirgdmissibility is broadld. (citation
omitted). TheCourt finds while a portion of Opinion 4 tracks language in the law, the Oploes
not goso far as to state whether legal requirements were @mhion 4 is based on Mr. Stephe
application of specific facts in this case leading to an opiniorthleaine accommodation offed
wasnot meaningful.

As such, the Court finds Mr. Stepher@®pinion 4 is admissible at thistageof the

proceeding.

12
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D. Mr. Stephens’ fith Opinion is Unreliable and an Inadmissible Legal Conclusiof
Mr. Stephens’ fifth “professional opinion” states that even if SCA made good featkseb
accommodate Mrs. Hillery, these efforts “fell short of standards becabDsen@istbe made
available to people with disabilities in the most equal and integrated way pos$&tlé. No. 561
at 3. Support for this opinion, appsas a tautology on page 8 of the Report where Mr. Stef
states!activities must be made available to people with disabilities in the most equal andtets

way possible . . .gnd SCA ... failed to comply with the requirements of the ADAThese

statements are not admissible for two reasons. First, Mr. Stefalen® state thesource of the

standardo which he refershow it is measuredchow he applied the facts in this case against t
standards or; in fact, any bagihatsoeveupon which heelied when heeached the conclusion

did. Mr. Stephens’ Reporalso offers no experience, knowledge, methodology, educatid
training, or application ofany experience, knowledge, methodology, education or training to

at issudeading to an opinion intended to assist the jury. Thus, Mr. Stepbpimsdn regarding

whether the accommodation allowed Mrs. Hillery equal access and enjoymém afenities

offered by SCA reaches a conclusion for which Mr. Stephens provides no support. ECFLN
at 3, Opinion 5 The lack of any application of any expertise regarding what is or is not the st
against which Mr. Stephert®nsidered factg this casds simply not reliable expert testimor
Barabin 740 F.3d at 463-64.

Secondalsomissingfrom this opinion is any discussion of what SCA could haffered
based on Mr. Stephens’ expertise, that would have lead to a satisfactory accommotfat.

Instead, Mr. Stephens opineswhether a legal standard has been satisfiett is,whetherSCA’s

efforts to accommodate Mrs. Hillenget theequality and integited requirements of the ADA. EC
No. 50-1 at 3
3 Title 11l does not use the phrase “reasonable accommodation” as it appears lroffttte ADA. Rather, tq

state a claim under Title Ill, a person must show she is disabled “as that wefimed by the ADA,” there was
discriminatory policy or praate, the defendant operated a place of public accommodatihthe defendan
discriminated against the plaintiff because of the plaintiff's disability by faibnmgake a “reasonable modification t
was ... necessary to accommodate the plaintiff's disab Fortyune v American MulCinema, Inc.364 F.3d 1075
1082 (9th Cir. 2004)
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While an expert may aid a jury to understand facts and when doing so mayhe
testimony in legal termdHangarter, 373 F.3d at 101{'a withess may properly be called upon
aid the jury in understanding the facts in evidence even though reference to thosectathied
in legal terms”), an expert may not give an opinion as to his legal concldaimapinion on ar
ultimate issue of law-that is, whether SCA'’s efforts to accommodate Mrs. Hillery were nade
Id. at 1016. For the reasons stated ab®laintiff's expert’'s Opinion 5 isunreliable andan
inadmissible coclusion of law.

E. Mr. Stephens’igth Opinionis Inadmissible

Mr. Stephens sixth “professional opinion” states “g@iditioningMrs. Hillery’s access [tq
SCA'’s amenities] upon bringing her own caregiver . . . was perhaps theunegstal andhon-

integrated approach to accommodating her disabililgl.”(italics and underline in original)This

is, in essence, a restatement of Mr. Stephens’ Opinion 5, with a short discussionnatiater

accommodations SCA could have offered. Specifically, Mr. Stephens states thab G Aa/€
offered proper monitoring, “better training” on Mrs. Hillery’s disability or provided \With a
“chaperonéwhile she was on siteECF No. 561 at 3. Mr. Stepheraso suggests there are “ma
multiple other solutions Hbetween.” Mr. Stephens offers no experience, education, trainir
special knowledge regarding what renders an accommodation offer reasonabieasonable. H
offers nothing to suggest he used any sources or specialiaatedgeto offer the list of alternative
he does. While Mr. Stephens’ opinion may be that these alternatives would havedrdseissue
regarding Mrs. Hillery’s desired use of the SCA facilities, there is nothing lyimdethis opinion
upon which the Court can conclude that Mr. Stephens applied retiat#eexpertisen a relevan!
discipline thatled to this opinion. The Court does not doubt that Mr. Stephens hassieet
experience with architectural barriersequalaccess by the disabled, but Mr. Stephens offer
Court nothing upon which to conclude he has extensive expeonespecialized knowledge what
is or is not equal and integrated accommodation paraon presumed to suffer from demenitie
seeks access to an allegddce of public accommodation. The correctness of the conclusior
Stephens reached is not what the Chad reviewd; rather, it has only reviewdide admissibility
of what is sated Primiang 598 F.3d at 564. Under this standard, the Court finds this of
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subject to exclusiobecause Mr. Stephens fails to establish a reliable bases in the knowleq
experience of what is or is not a reasonable accommodation under flandatherefore, fails t

meet the requirement of Fed. R. Evid. 7@arabin, 740 F.3d at 463.

F. Mr. StephensSeventhOpinion isInadmissible Bcausehe Opinion is Unreliablg
he Lacks the Qualifications Mcessary tdOpine in this Subject Matter, and theg
Opinion CGfers aLegal Conclusion

Title 1l of the ADA at 28 C.F.R. 8 36.303(ajates in pertinent partthat “[a] public
accommodation shall take those steps that may be necessary to ensure that no indikicu
disability is exclued, denied services, segregated or otherwise treated differently thar
individuals because of the absence of auxiliary aids and services, unless thagrdiimodatio
can demonstrate that taking those steps would fundamentally alter the nature of theegomes
facilities, privileges, advantages, or accommodations being offered or woultlirean undug
burden, i.e., significant difficulty or expense.”

28 C.F.R. 836.208(a) states that a public accommodation is not required to “pert
individual to participate in or benefit from the goods, services, facilities, gged, advantages a
accommodations of that public accommodation when that individual posesca tiireat to thg
health or safety of others.”

28 C.F.R. 8§ 36.208(b) provides tlidetermining whether an individual poses a direct th
to the health or safety of others, a public accommodation must make an individualizechesg
based on reasonable judgment that relies on current medical knowledge or on theilabst
objective evidence, to ascertain: The nature, duration, and severity of théeigkpbability tha
the potential injury will actually occur; and whether reasonable modditabf policies, practicey
or procedures or the provision of auxiliary aids or services will mitigateské fd.

The seventh expert opinion offered by Mr. Stephens states: “It is my professional (
that providing any of the above accommodatiomduding, better monitoringraining to SCA staff

a chaperone “and ... many others”] ... would not have altered SCA’s business, ... prese

lge
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reat
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undue burden ..., and ... would not have presented a direct threat to others or ... [Mrs. Hillery

ECF No. 501 at3-4. In support of this opinignMr. Stephens paraphrases the definitions
fundamentally altering a business, undue burden, and direct threat found in thddARA7. Mr.
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Stephens also states (1) that SCA’s core business is to provide thosel88ranith access t
community amenities, (2) statistic relating to SCA’s financial status (using citesréhtt page
numbers in an unidentified document), and (3) a very unclear, but apparent paraphraseowifyt
by some unknown speaker who is supposed to have stated that “[c]annot answer silsgtherd
2016 ban was based on health [sic] safety and welfare of anyone other thanlMJH.”
Specifically, with respect to Mr. Stephens’ opinion that there is “no evidende
accommodating” Mrs. Hillery’s “disability would fundamentally alter the natofeSCA’s

business,”Mr. Stephens relies only upon the statement that SCA’s core business is to

est

the

prov

amenities to seniors.ld. at 7. While a jury could certainly conclude that an age restricted

community, such as Sun Cifyprovides amenities to seniors attierefore would not need expel
testimony to assist with this determination, whether this is the “core businessAa$ 8Questior]
in which Mr. Stephens professes expertise The Report cites to nothing other than a sii
statement upon which Mr. Stephens reaches this concluklonFor Mr. Stephens’ opinion to |
admissible, henustbe qualified as an expert in the subject matter and have provided some
process or methodology upon which the opinion is baBedibert 509 U.S. at 59495 Johnson v
American Honda Motor Co., Inc923 F.Supp.2d 1269, 1272 (D. MT., 2018}ations omitted)
Forty-five years as an architect, and experience with the ADA and FHA, do nottoatitiermining
the core business functions thfe SCA

Moreover,an expert is to provide information to the jury that helpsnderstand disputg
issues of fagtand not to restate evidence that can be presented without expPdislo v. J.P
Morgan Chase Bank, N.ACase No. CV10-1192012 WL 128876973 (D. MT. May 31, 2012
(when ‘“evidence can be presented without an expergxpert testimony should not be admit
because it would not be helpful to the trier of fatd understand the evidence or to determine 3
in issue”) (citation omitted). Mr. Stephens states an obvious proposiéiod hesimply does nof
provide anyinformation whatsoever upon which the Court can reasgnaiiclude that he i
gualified to offer the opinion regarding SCAorebusiness ECF No. 501 at 4 and 7. &iability
is a gatekeeping function of the Court and cannot be overloda@bin 740 F.3d at 468For the
reasons stated above, this portion of Mr. Stephens’ seventh oginn@admissible.
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Mr. Stephens next opines (after citing to an unknown source) that acconmgddadi
Hillery “would not have presented an undue burden” and that “[a]lny proposed reas

accommodation would cost SCA between nothing ... to less théiguwigs” and therefore would

ona

have been a “nominal cost.” ECF No.-5@t 3 and 7. The portion of this underlying opinion

appearing on page 3 of the Repethat accommodating Mrs. Hillery was not unduly burdensen
is stated as a conclusion. The secpodion of the opinion, appearing on page 7 of the Report
repetition of facts, the soursef whichareunclear. If the source of the demographic and finai
information on page 7 of Mr. Stephens’ report is testimony of or documents receive8Grynit
is unclear why Mr. Stephens is needed as an expert to restate thesdrfamtatrast, hadvr.

Stephens used these facts as the basis for drawing an expert opinion in a field in whichdse{
specialized knowledg@and had he relied on sorapplicable principle to reach tloginionhe did

the opinion he reached might have helped the jury understand the evidémeich a casdyis
opinion wouldbeadmissible. Fed. R. Civ. P. 7rimiang, 598 F.3d at 564 As stated, howeve

Mr. Stephens’ opinionthat accommodating Mrs. Hillery “would not have presented an u

burden,”is merely a conclusion for which no expertise is evident, no methodolaligcisssed, and

therefore reliability is questionable. As such, this portion of Mr. Stephens’ seventh o
inadmissible.

Mr. Stephensbpinionthat “in failing to offer (or evaluate) any reasonable accommod
whatsoever, SCA itself is responsilite any selfconditioned ‘threat™ created by Mrs. Hillery
unattended access to the fitness centeragmissible. ECF No. 561 at 7#8. The law is such tha
determination of whether an individupbses adirect threat to themselves (or othersjjuires
“current medical knowledge or. the best available objective evidence, to ascertain: The n
duration, and severity of the risk; the probability that the potential injury will d&gtoetur; and
whether reasonable modifications of policies, practices, or procedures or theoproviguxiliary
aids or services will mitigate the risk28 C.F.R. § 3&08(c) Here, Mr. Stephens reaches a |4
conclusion—that any direct threat to Mrs. Hillery’s own health and saketyld have been mitigate
by modification of policies, practices, procedures or services offered by SCAN&@®1 at 8.
Mr. Stephenstatesagain that the SCA is a place of public accommodation, which must offer
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and integrated access to the disablédl. Mr. Stephens alsstates again,that the SCA Anthem

Center “failed to comply with the requirements of the ADA” and “did not enter into thegsrtae

determine if a [rleasonable [aJccommodation could be made and made no offer of accbhommode

for Mrs. Hillery’s disability” Id. Mr. Stephens reaches this second portion of his “opinion” without

applying any facts to his supposgekcialized knowledge or experierregarding “direct threats/|”

and without explaining on what basis he reached this conclusioMr. Stephens does not explain
his statement that SCA made no accommodation offer despite previously stating tHeranaa

was inadequateCompareECF No. 561 at 3 Opinion § to ECF No0.50-1 at 8. Most significantly,

Mr. Stephens professes no medical etiperwhich is required by law to do a direct threat analysis.

In sum, Mr. Stephens’ opinion regarding whether Mrs. Hillery presented a direat thiherself o

=

others, and whether that threat could be mitigatedhadmissible because Mr. Stephens is|not

qualified to offer this expert opinion.

G. Mr. Stephens’ Eighth Opinion is Inadmissildecause hd&acksthe Qualifications
Necessary to Offer this Opinionh@rebyRendering the Opinion Unreliable

Mr. Stephens states, as his “professional opinion” that “SCA intimidated,shdraang
coerced Mary Jane Hillery and Thomas Hillery by banning them from all SCA commati as¢a

well as by trespassing Mrs. Hillery and reporting her and Mr. Hillary tooatigs. ECHNo. 501

at 4. Support for this opinion is found on pages 8 and 9 of the Report. Specifically, the| Rey

guotes extensively from 28 C.F.R. 8§ 36.206 of the ADA, lasd sdrom 42 U.S.C. § 3617 of the

FHA. Mr. Stephens then sites to apparent evidence (perhaps depositions, but theaeurce

unidentified other than providing page numbers), stating: (i) staff, not the board of didecided
to call Henderson Elder Protective Services (“EPS”), although thereoweesdiscussion (unknown
among whom) first; (ii) there was concern about Mrs. Hillery making it home, but nabee t©
ensure she did; (iii) EPS was called as a way of getting Mr. Hillery’s atiant@gv) there was
frustration that Mr. Hillery was not helping to resolve #iation; (v) “uncomfortable” was the
word used by staff to described their interactions with Mrs. Hillgty police were called twice tp
have Mrs. Hillery arrested for trespassing; (vii) there were nurseeooails “indicating stalf

frustrations having to spend time explainiisgc] ban to ... [Mrs. Hillery] when she came to the
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fitness center”; and (viii) there is apparently “evidence that SCA considered s. IfMiery’ an
‘embarrassment, discomfort, annoyance or nuisance.” ECFEF &089. After makng these

observations, Mr. Stephens concludes

It is clear the SCA retaliated and harassed the Hillerys in response
to the Hillerys attempt to have equal access to the SCA common
areas. SCA did nangage in any of the above coercive acts until
after the Hillerys requested an accommodation and reasonable
access.

Id. at 9.
While this expert opinion offers a list of facts upon which Mr. Stephens relieac¢b res

conclusion, Mr. Stephens applies no expertise to the listed facts. He offers nothirgpanates

jury could do itself when reaching the conclusion he did. In sum, his “opinion” supplants the jury

role to apply facts to the law to determine an ultimate issue in this case: Was MrMusdidillery

intimidated, harassed or coerced in violation of the ADA and/or FHA?

Mr. Stephens must be qualified in the field in which he offers an opinion before his “gxpet

testimony will be admissibleAn expert must have some demonstrable expertise that he bri

bear on a subject matter thatMiklp a jury understand a fact at issigarabin, 704 F.3d at 463

ngs

citing Kumbo Tire 526 U.S. at 149The Court is granted wide latitude in determining if there is

some“reasonable measures of reliabilitynderlying an expert opinionld. “Rule 702 clearly

contemplatesomedegree of regulation of the subjects and theories about which an expgrt m

testify.” Id. citing Daubert 509 U.S. at 589. Here, Mr. Stephens’ opinion, whether right or wrong

IS not an “expert” opinion as there is nothing other than a list of facts upon which Mr. Stegpsts
his conclusion This is clearly an insufficient basis upon which to offer “expert” assistance
jury. Barabin 740 F.3d at 463-464.
CONCLUSION
IT IS HEREBY ORDERED that Defendai®@un City Anthem Community Associatisn
Motion to Strike Plaintiffs’ Expert Dale H. Stephens on Order Shortening Timg (e 50) is
GRANTED in part and DENIED in part.

IT IS FURTHER ORDERED thabefendant’s request to trietne Motion to Strike as gn

emergency is DENIED as moot.
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IT IS FURTHER ORDERED thdbefendant’s Motion to Strike is GRANTED with resp
to Plaintiffs’ Experts Opinions 1, 2, 3, 55, 7, and 8, which armadmissiblefor the reasons statq
herein.

IT IS FURTHER ORDERED thaPlaintiff’'s Motion to Strike is DENIED with respect

Plaintiff’'s ExpertOpinion 4, which is admissible for the reasons stated herein.

DATED: October 11, 2019

ELAY J. YO
UNITE STATE A RATE JUDGE
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