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WPKVGF"UVCVGU"FKUVTKEV"EQWTV

FKUVTKEV"QH"PGXCFC

Vcooctc"Vkou. gv"cn0.

Rnckpvkhhu

x0

Enctm"Eqwpv{"Uejqqn"Fkuvtkev."gv"cn0.

Fghgpfcpvu

Ecug"Pq0<"4<3:/ex/22243/LCF/XEH

Qtfgt"Itcpvkpi"Oqvkqp"vq"Fkuokuu kp"Rctv"
cpf"ykvj"Ngcxg"vq"Cogpf

]GEH"Pq0"44_

Urgekcn/gfwecvkqp"uvwfgpv"J0J0"cpf"jku"oqvjgt"uwg"J0J0Óu"hqtogt"vgcejgt."rtkpekrcn."cpf"

vjg"Enctm"Eqwpv{"Uejqqn"Fkuvtkev"*EEUF+."cnngikpi"vjcv"J0J0"ycu"qrgpn{"cdwugf"d{"vjg"vgcejgt"

cpf"vjcv"vjg"rtkpekrcn"cpf"EEUF"fkf"pqvjkpi"vq"uvqr"kv"cpf"eqpegcngf"kv"hqto"vjg"oqvjgt0""Vjg"

rtkpekrcn"oqxgu"vq"fkuokuu"enckou"cickpuv"jku"cu"fwrnkecvkxg"qhhkekcn/ecrcekv{"enckou."cpf"dcugf"

qp"swcnkhkgf"cpf"fkuetgvkqpct{/cev"koowpkv{0""Cpf"dqvj"EEUF"cpf"vjg"rtkpekrcn"oqxg"vq"fkuokuu"

vjg"oqvjgtÓu"vqtv"enckou"dgecwug"ujg"ku"pqv"c"fktgev"xkevko"qh"vjg"cdwug03 Eqppqtu"ku"uwgf"kp"jku"

kpfkxkfwcn"ecrcekv{."cpf"vjg"hcevu"cnngigf"rtgenwfg"jko"htqo"enckokpi"koowpkv{."dwv"vjg"oqvjgtÓu"

enckou."cu"rngf."hckn"vq"uvcvg"xkcdng"vqtv"enckou"wpfgt"Pgxcfc"ncy0""Uq"K"itcpv"vjg"oqvkqp"kp"rctv"

ykvj"ngcxg"vq"cogpf0

Dcemitqwpf4

Rnckpvkhh"J0J0"ku"c"okpqt"ejknf"fkcipqugf"ykvj"Cwvkuo"Urgevtwo"Fkuqtfgt0" Cu"rctv"qh"jku"

u{orvqou."J0J0"jcu"vtqwdng"eqoowpkecvkpi"xgtdcnn{0" Kp"Cwiwuv"4238."J0J0"ycu"cuukipgf"vq"

fghgpfcpv"Mcug{"IncuuÓu"urgekcn/gfwecvkqp"encuu0" J0J0"cnngigu vjcv jg ycu"uwdlgevgf"vq"c"xctkgv{"

qh"rj{ukecn"cpf"xgtdcn"cdwugu"yjkng"jg"ycu"IncuuÓu"uvwfgpv0 Qp"qpg kpekfgpv qp"Octej"37."4239."

3 GEH0"Pq0"440
4 Vjgug"hcevu eqog htqo"vjg"eqornckpvÓu"hcevwcn"cnngicvkqpu."yjkej"K"ceegrv"cu"vtwg"cv"vjku"
oqvkqp/vq/fkuokuu"uvcig0

from

Tims et al v. Clark County School District et al Doc. 41

Dockets.Justia.com

https://dockets.justia.com/docket/nevada/nvdce/2:2018cv00021/127996/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/2:2018cv00021/127996/41/
https://dockets.justia.com/
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4

kp"vjg"uejqqn"echgvgtkc."Incuu"Ðitcddgf."rwnngf."cpf"rwujgf"J0J0.Ñ"mkemgf"jko"kp"vjg"jgcf."vqqm"

jku"hqqf"cyc{"htqo"dghqtg"jg"ycu"cdng"vq"gcv kv."cpf"rkppgf"jko kp"jku"ejckt"d{"rwujkpi"c vcdng"cv"

yjkej jg"ycu"ugcvgf"wr"cickpuv"jku"dqf{0" Yjgp"J0J0"kpfkecvgf"vjcv"jg"ycpvgf"jku"hqqf. Incuu"

Ðkpvgpvkqpcnn{"vtkiigtgfÑ"J0J0Óu"dgjcxkqtu"d{"vcwpvkpi"cpf"jwoknkcvkpi"jko0" Vjku"kpekfgpv"vqqm"

rnceg"kp"htqpv"qh"vgcejgtu."uvwfgpvu."cpf"EEUF"rgtuqppgn"cpf"ycu"tgeqtfgf"qp"EEUFÓu"enqugf/

ektewkv"ecogtcu0" Chvgt"vjg"kpekfgpv."c"Enctm"Eqwpv{"Uejqqn"Fkuvtkev"Rqnkeg"Fgrctvogpv"

*EEUFRF+ qhhkegt"tgrqtvgf"vjcv"vjgtg"ycu"rtqdcdng"ecwug"vq"ejctig"Incuu"ykvj"dcvvgt{"cpf"ejknf"

pgingev05

J0J0"cnngigu vjcv"IncuuÓu"dgjcxkqt"vqyctf"jko cpf"qvjgt"uvwfgpvu"ycu"qrgp"cpf"qdxkqwu

cpf"vjcv"cv"ngcuv"qpg"qh"IncuuÓu eqnngciwgu"cv"Mktm"Cfcou"Gngogpvct{"Uejqqn"tgrqtvgf"jgt vq"vjg"

EEUFRF0 Ukpeg"ngcxkpi"IncuuÓu"encuutqqo."J0J0"jcu"eqpvkpwgf"vq"gzrgtkgpeg"gzvtgog"cpzkgv{"

cpf"uvtguu."tgswktkpi"ru{ejqnqikecn"vtgcvogpv0 Jku"oqvjgt."Vcooctc"Vkou. ycu"fgxcuvcvgf"vq"

hkpf"qwv"cdqwv"jgt"uqpÓu"cdwug"cpf"vjcv"vjg"uejqqnÓu"rtkpekrcn."fghgpfcpv"Octm"Eqppqtu."fkf"pqv"

tgrqtv"cp{"qh"vjg"kpekfgpvu"vq"jgt0"

Vkou"cpf"J0J06 hkngf"vjku"ncyuwkv"kp"Lcpwct{"423:."cuugtvkpi"xctkqwu"hgfgtcn/ cpf"uvcvg/

ncy"enckou"cickpuv"Incuu."Eqppqtu."cpf"vjg"EEUF0""J0J0"uwgu"cnn"vjtgg"fghgpfcpvu"wpfgt"¸"3;:5"

hqt"eqpuvkvwvkqpcn/tkijvu"xkqncvkqpu="vjg"EEUF"cpf"Incuu"hqt"dcvvgt{="EEUF"hqt"fkuetkokpcvkqp"

wpfgt"vjg"Cogtkecpu"ykvj"Fkucdknkvkgu"Cev"cpf"xkqncvkpi"vjg"Tgjcdknkvcvkqp"Cev="cpf"Incuu"hqt"c"

xkqncvkqp"qh"PTU"6308;20""Vqigvjgt."Vkou"cpf"J0J0"uwg"vjg"EEUF"hqt"pginkigpv"uwrgtxkukqp."cpf"

5 Vjg"tgrqtv"eqphktou"vjcv"Ðcp"chhkfcxkv"hqt"ycttcpv"ycu"kuuwgf"hqt"IncuuÑ"hqt"vjg"ejctigu"
fguetkdgf."dwv"fqgu"pqv"kpfkecvg"vjcv"ejctigu"jcxg"dggp"hkngf"qt"yjgvjgt"Incuu"jcu"dggp"cttguvgf0
GEH"Pq0"3"cv"̨"570
6 J0J0Óu"enckou"ctg"dtqwijv"d{"jku"iwctfkcp"cf"nkvgo"qp"jku"dgjcnh0
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5

cnn"fghgpfcpvu"hqt"kpvgpvkqpcn"kphnkevkqp"qh"goqvkqpcn"fkuvtguu"*KKGF+"cpf"pginkigpeg07 Eqppqtu"

oqxgu"vq"fkuokuu"cnn"enckou"cickpuv"jko"cu"fwrnkecvkxg"qh"vjg"enckou"cickpuv"EEUF"dgecwug."jg"

dgnkgxgu."jg"ku"dgkpi"uwgf"qpn{"kp"jku"qhhkekcn"ecrcekv{0""Jg"cnuq"oqxgu"vq"fkuokuu"J0J0Óu"¸"3;:5"

encko"dcugf"qp"swcnkhkgf"koowpkv{"cpf"cnn"uvcvg/ncy"enckou"dcugf"qp"fkuetgvkqpct{/cev"koowpkv{0""

Cpf"dqvj"Eqppqtu"cpf"EEUF"oqxg"vq"fkuokuu"VkouÓu"enckou"hqt"hcknkpi"vq"uvcvg"c"xkcdng"vqtv"

encko"wpfgt"Pgxcfc"ncy08

Fkuewuukqp

C0 Oqvkqp/vq/fkuokuu"uvcpfctf

Hgfgtcn"Twng"qh"Ekxkn"Rtqegfwtg":"tgswktgu"gxgt{"eqornckpv"vq"eqpvckp"Ð]c_"ujqtv"cpf"rnckp"

uvcvgogpv"qh"vjg"encko"ujqykpi"vjcv"vjg"rngcfgt"ku"gpvkvngf"vq"tgnkgh0Ñ9 Yjkng"Twng":"fqgu"pqv"

tgswktg"fgvckngf"hcevwcn"cnngicvkqpu."vjg"rtqrgtn{"rngf"encko"owuv"eqpvckp"gpqwij"hcevu"vq"Ðuvcvg c

encko"vq"tgnkgh"vjcv"ku"rncwukdng"qp"kvu"hceg0Ñ: Vjku"Ðfgocpfu"oqtg"vjcp"cp"wpcfqtpgf."vjg/

fghgpfcpv/wpncyhwnn{/jctogf/og"ceewucvkqpÑ="vjg"hcevu"cnngigf"owuv"tckug"vjg"encko"Ðcdqxg"vjg"

urgewncvkxg"ngxgn0Ñ; Kp"qvjgt"yqtfu."c"eqornckpv"owuv"ocmg"fktgev"qt"kphgtgpvkcn"cnngicvkqpu"cdqwv"

Ðcnn"vjg"ocvgtkcn"gngogpvu"pgeguuct{"vq"uwuvckp"tgeqxgt{"wpfgt"somexkcdng"ngicn"vjgqt{0Ñ32

Fkuvtkev"eqwtvu"gornq{"c"vyq/uvgr"crrtqcej"yjgp"gxcnwcvkpi"c"eqornckpvÓu"uwhhkekgpe{"qp"

c"Twng"34*d+*8+"oqvkqp"vq"fkuokuu0""Vjg"eqwtv"owuv"hktuv"ceegrv"cu"vtwg"cnn"ygnn/rngf"hcevwcn"

7 GEH"Pq0"30
8 GEH"Pq0"440
9 HGF0 T0 EKX0 R0 :*c+*4+="Bell Atl. Corp. v. Twombly."772"W0U0"766."777"*4229+="Ashcroft v. Iqbal.
778"W0U0"884."89:Î9;"*422;+0
: Twombly."772"W0U0"cv"7920
; Iqbal."778"W0U0"cv"89:0
32 Twombly."772"W0U0"cv"784"*swqvkpi"Car Carriers, Inc. v. Ford Motor Co.."967"H04f"3323."3328"
*9vj"Ekt0"3;:;++"*gorjcuku"kp"qtkikpcn+0
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cnngicvkqpu"kp"vjg"eqornckpv."tgeqipk¦kpi"vjcv"ngicn"eqpenwukqpu"ctg"pqv"gpvkvngf"vq"vjg"cuuworvkqp"

qh"vtwvj033 Ogtg"tgekvcnu"qh"c"enckoÓu"gngogpvu."uwrrqtvgf"d{"qpn{"eqpenwuqt{"uvcvgogpvu."ctg"

kpuwhhkekgpv034 Vjg"eqwtv"owuv"vjgp"eqpukfgt"yjgvjgt"vjg"ygnn/rngf"hcevwcn"cnngicvkqpu"uvcvg"c"

rncwukdng"encko"hqt"tgnkgh035 C"encko"ku"hcekcnn{"rncwukdng"yjgp"vjg"eqornckpv"cnngigu"hcevu"vjcv"

cnnqy"vjg"eqwtv"vq"ftcy"c"tgcuqpcdng"kphgtgpeg"vjcv"vjg"fghgpfcpv"ku"nkcdng"hqt"vjg"cnngigf"

okueqpfwev036 C"eqornckpv"vjcv"fqgu"pqv"rgtokv"vjg"eqwtv"vq"kphgt"oqtg"vjcp"vjg"ogtg"rquukdknkv{"

qh"okueqpfwev"jcu"ÐcnngigfÏdwv"pqv"ujqypÏvjcv"vjg"rngcfgt"ku"gpvkvngf"vq"tgnkgh.Ñ"cpf"kv"owuv"dg"

fkuokuugf037

D0 RnckpvkhhuÓ"enckou"cickpuv"Eqppqtu ctg"pqv"uwdlgev"vq"fkuokuucn"cu"tgfwpfcpv0

Eqppqtu"hktuv"ctiwgu"vjcv"vjg"enckou"cickpuv"jko"ujqwnf"dg"fkuokuugf"cu"tgfwpfcpv0"

Eqppqtu"vjgqtk¦gu"vjcv."dgecwug vjg"eqornckpv fqgu"pqv"urgekh{"vjg"ecrcekv{"kp"yjkej"jg"ku"dgkpi"

uwgf cpf cnngigu"vjcv"jg"ycu"cevkpi"kp"vjg"eqwtug"cpf"ueqrg"qh"jku"gornq{ogpv."jg"ku"dgkpi"uwgf"

kp"jku"qhhkekcn"ecrcekv{."yjkej ku"vjg"ucog"cu"uwkpi"vjg"uejqqn"fkuvtkev"kvugnh0 Cpf dgecwug vjg"

uejqqn"fkuvtkev"ku"cntgcf{"pcogf"kp"vjku"ecug."vjg"enckou"cickpuv"jko"ctg vjgtghqtg tgfwpfcpv0 Dwv

eqwtvu"kp"vjku"ektewkv"rtguwog vjcv cp"qhhkekcn"ku"dgkpi"uwgf"kp"jku"kpfkxkfwcn"ecrcekv{"yjgp"vjg"

eqornckpv pcogu"vjg"qhhkekcn"cpf uggmu"fcocigu"wpfgt"¸"3;:5038 Yjgp"c"eqornckpv"cnngigu"cevu"

33 Iqbal."778"W0U0"cv"89:Î9;0
34 Id.
35 Id. cv"89;0
36 Id.
37 Twombly."772"W0U0"cv"7920
38 Shoshone-Bannock Tribes v. Fish & Game Comm’n, Idaho."64"H05f"349:."34:6"*;vj"Ekt0"
3;;6+"*pqvkpi"vjcv"Ð]c_p{"qvjgt"eqpuvtwevkqp"yqwnf"dg"knnqikecn"yjgtg"vjg"eqornckpv"ku"ukngpv"cu"vq"
ecrcekv{."ukpeg"c"encko"hqt"fcocigu"cickpuv"uvcvg"qhhkekcnu"kp"vjgkt"qhhkekcn"ecrcekvkgu"ku"rnckpn{"
dcttgfÑ+0
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d{"vjg"fghgpfcpv"wpfgt"eqnqt"qh"uvcvg"ncy"vjcv"fgrtkxgf"vjg"rnckpvkhh"qh"hgfgtcn"tkijvu"cpf"ecwugf"

vjg"rnckpvkhh"fcocig."vjgp"vjg"rnckpvkhh"jcu"guvcdnkujgf"c"encko"hqt"fcocigu"wpfgt"¸"3;:5039

Jgtg."vjg"eqornckpv"ku"ukngpv"cdqwv"yjcv ecrcekv{"Eqppqtu"ku"dgkpi"uwgf kp."dwv"engctn{"

uvcvgu"c"encko"hqt"fcocigu"wpfgt"¸"3;:5"cickpuv"jko kpfkxkfwcnn{0 Vjg"eqornckpv"cnngigu"vjcv"

Eqppqtu cevgf"wpfgt"eqnqt"qh"uvcvg"ncy3: cpf"vjcv"jku"cevkqpu"fgrtkxgf"J0J0"qh"hgfgtcn"tkijvu3;

cpf"fcocigf J0J042 Vjg rtguworvkqp vjwu crrnkgu. cpf"vjg"enckou"cickpuv"Eqppqtu"ctgpÓv"

uwdlgev"vq"fkuokuucn"cu"tgfwpfcpv0

E0 Eqppqtu"fqgu"pqv"gplq{"swcnkhkgf"koowpkv{ htqo"J0J0Óu"¸"3;:5"encko0

Eqppqtu"pgzv ctiwgu"vjcv"jg"ku"gpvkvngf"vq"swcnkhkgf"koowpkv{"hqt"J0J0Óu"¸"3;:5"encko0""

ÐVjg"fqevtkpg"qh swcnkhkgf koowpkv{ ujkgnfu"qhhkekcnu"htqo"ekxkn"nkcdknkv{"uq"nqpi"cu"vjgkt"eqpfwev"

Òfqgu"pqv"xkqncvg"engctn{"guvcdnkujgf"uvcvwvqt{"qt"eqpuvkvwvkqpcn"tkijvu"qh"yjkej"c"tgcuqpcdng"

rgtuqp"yqwnf"jcxg"mpqyp0ÓÑ43 ÐRwdnke"qhhkekcnu"ctg"koowpg"htqo"uwkv"0"0"0"wpnguu"vjg{"jcxg"

Òxkqncvgf"c"uvcvwvqt{"qt"eqpuvkvwvkqpcn"tkijv"vjcv"ycu"engctn{"guvcdnkujgf"cv"vjg"vkog"qh"vjg"

ejcnngpigf"eqpfwev0ÓÑ44 ÐVq"dg"engctn{"guvcdnkujgf."c"tkijv"owuv"dg"uwhhkekgpvn{"engct"

vjcv everytgcuqpcdng"qhhkekcn"yqwnf"jcxg"wpfgtuvqqf"vjcv what he is doingxkqncvgu"vjcv"

tkijv0Ñ45 Kv"ku"pqv"pgeguuct{"hqt"c"rnckpvkhh"vq"ekvg"c"ecug"vjcv"ku"Ðfktgevn{"qp"rqkpv."]dwv_"gzkuvkpi"

39 Id.
3: GEH"Pq0"3"cv"̨"80
3; Id. cv"̨"75Î770
42 Id. cv"̨"7;0
43 Mullenix v. Luna. aaa"W0U0"aaa."aaa. 358"U0"Ev0"527."52:"*4237+"*swqvkpi"Pearson v. 
Callahan."777"W0U0"445."453 *422;++0
44 City & Cty. of San Francisco, Calif. v. Sheehan. aaa"W0U0"aaa."aaa. 357"U0"Ev0"3987."3996"
*4237+"*swqvkpi"Plumhoff v. Rickard. aaa"W0U0"aaaa."aaaa.356"U0"Ev0"4234."4245"*4236++0
45 Hamby v. Hammond.":43"H05f"32:7."32;2"*;vj"Ekt0"4238+"*swqvkpi"Taylor v. Barkes."357"U0"
Ev0"4264."4266"*4237++"*gorjcuku"kp"Hamby+0
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rtgegfgpv"owuv"jcxg"rncegf"vjg 0"0"0"eqpuvkvwvkqpcn"swguvkqp"dg{qpf"fgdcvg0Ñ46 Cu"vjg"Pkpvj"

Ektewkv"tgegpvn{"gzrnckpgf"kp Hamby v. Hammond."c"fghgpfcpv"ku"gpvkvngf"

vq swcnkhkgf koowpkv{ kh Ðpqpg"qh"qwt"rtgegfgpvu"Òuswctgn{"iqxgtpuÓ vjg"hcevu"jgtg.Ñ"ogcpkpi"vjcv"

Ðyg"ecppqv"uc{"vjcv"qpn{"uqogqpg"Òrnckpn{"kpeqorgvgpvÓ"qt"yjq"Òmpqykpin{"xkqncvg]u_"vjg"ncyÓ"

yqwnf"jcxg"0"0"0"cevgf"cu"]vjg"qhhkekcnu_"fkf0Ñ47 Vjg"rnckpvkhh"dgctu"vjg"dwtfgp"qh"fgoqpuvtcvkpi"

vjcv"vjg"Ðtkijv"cnngigfn{"xkqncvgf"ycu"engctn{"guvcdnkujgf"cv"vjg"vkog"qh"vjg"cnngigf"okueqpfwev0Ñ48

Vjgtg"ku"pq"tgurqpfgcv"uwrgtkqt"nkcdknkv{ wpfgt"¸"3;:5049 C"uwrgtxkuqt"oc{"dg"nkcdng"hqt"

jku"uwdqtfkpcvguÓ"eqpuvkvwvkqpcn"xkqncvkqpu"qpn{"kh"vjg"uwrgtxkuqt"rctvkekrcvgf"kp"qt"fktgevgf"vjg"

xkqncvkqpu."qt"mpgy"qh"vjg"xkqncvkqpu"cpf"hckngf"vq"cev"vq"rtgxgpv"vjgo04: C"eqwtv"yknn"korqug"

nkcdknkv{"hqt"vjg"uwrgtxkuqtÓu"Ðqyp"ewnrcdng"cevkqp"qt"kpcevkqp"kp"vjg"vtckpkpi."uwrgtxkukqp."qt

eqpvtqn"qh"jku"uwdqtfkpcvgu."hqt"jku"ceswkguegpeg"kp"vjg"eqpuvkvwvkqpcn"fgrtkxcvkqpu"qh"yjkej"vjg"

eqornckpv"ku"ocfg."qt"hqt"eqpfwev"vjcv"ujqygf"c"tgemnguu"qt"ecnnqwu"kpfkhhgtgpeg"vq"vjg"tkijvu"qh"

qvjgtu0Ñ4;

Vjg"rctvkgu"fq"pqv"fkucitgg"cdqwv"yjgvjgt c"¸"3;:5"cevkqp"eqwnf."vjgqtgvkecnn{."dg"dtqwijv"

cickpuv"Eqppqtu0" Eqppqtu"ctiwgu kpuvgcf vjcv"vjg"rnckpvkhhu"jcxg"hckngf"vq"rngcf"kpfkxkfwcn"cevkqp"

qp jku rctv"vjcv"yqwnf"ikxg"tkug"vq"c"encko"qh fgnkdgtcvg"kpfkhhgtgpeg."yjkej"ku"vjg"qpn{"yc{"vq"

hkpf"Eqppqtu"nkcdng"wpfgt"¸"3;:50 Eqppqtu"ctiwgu"vjcv"J0J0Óu"eqornckpv"ku"Ðfgxqkf"qh"urgekhkeuÑ"

46 Id. *ekvkpi"Ashcroft v. al-Kidd."785"W0U0"953."962"*4233++0
47 Id. *swqvkpi"Malley v. Briggs."697"W0U0"557."563"*3;:8++0
48 Romero v. Kitsap Cty..";53"H04f"846."849"*;vj"Ekt0"3;;3+0"
49 Taylor v. List."::2"H04f"3262."3267"*;vj Ekt0"3;:;+0"
4: Preschooler II v. Clark Cty. School Bd. of Tr.."69;"H05f"3397."33:4"*;vj"Ekt0"4229+0
4; Star v. Baca."874"H05f"3424."3429Î2:"*;vj"Ekt0"4233+0
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vq"uwrrqtv"c"fgnkdgtcvg/kpfkhhgtgpeg"encko.52 ogcpkpi"vjcv"J0J0Óu"¸"3;:5"encko"cickpuv"Eqppqtu"

owuv"dg rtgokugf"gpvktgn{"qp"tgurqpfgcv"uwrgtkqt"nkcdknkv{."yjkej"ku"pqv"c engctn{"guvcdnkujgf"

tkijv0 Eqppqtu"ctiwgu vjcv jg"ku"gpvkvngf"vq"swcnkhkgf"koowpkv{"qp"vjku"dcuku<"ykvjqwv"uwhhkekgpv"

cnngicvkqpu"vq"uwrrqtv"c"encko"vjcv"jg"rgtuqpcnn{ eqookvvgf"c"eqpuvkvwvkqpcn"xkqncvkqp."jg"ku"

koowpg"htqo"uwkv"hqt"IncuuÓu cevkqpu0

Vq uweeguuhwnn{"encko swcnkhkgf"koowpkv{."Eqppqtu"owuv"ujqy"vjcv"c"tgcuqpcdng"qhhkekcn"

kp"jku"rqukvkqp"cv"vjg"vkog"yqwnf"pqv"jcxg"mpqyp"vjcv"jku"cevkqpu"eqwnf"jcxg"xkqncvgf"cp"

guvcdnkujgf"ngicn"tkijv0 Cv"vjku"uvcig."dcugf"qp"vjg"rngcfkpiu"cpf"vcmkpi"cnn"ygnn/rngcfgf hcevu"cu"

vtwg."J0J0"jcu"uwhhkekgpvn{"rngcfgf c"fgnkdgtcvg/kpfkhhgtgpeg"encko"cickpuv"Eqppqtu0" J0J0"cnngigu"

vjcv"IncuuÓu"cevkqpu"ygtg"Ðqrgp"cpf"qdxkqwuÑ53 cpf"vjcv"cv"ngcuv"qpg"vgcejgt"tgrqtvgf"Incuu"vq"

EEUFRF054 Vjg eqornckpv"cnuq"fgvcknu"qpg"eqphtqpvcvkqp"dgvyggp"Incuu"cpf"J0J0"vjcv"qeewttgf"

kp"vjg"uejqqn"echgvgtkc"cpf"ngf"c"EEUFRF"Qhhkegt"vq"hkpf rtqdcdng"ecwug"vq"ejctig"Incuu"ykvj"

dcvvgt{"cpf"ejknf"pgingev055 Vjgug"cnngicvkqpu"tgcuqpcdn{"ngcf"vq"vjg"kphgtgpeg"vjcv"Eqppqtu."cu"

rtkpekrcn."mpgy"qt"ujqwnf"jcxg"mpqyp"qh"IncuuÓu"cdwugu cpf"vcmgp"crrtqrtkcvg"cevkqpu vq"uvqr"

vjgo0 C"hcknwtg"vq"cev"kp"nkijv"qh"vjku"mpqyngfig."cu"J0J0"cnngigu"kp"jku"eqornckpv.56 eqwnf"ikxg"

tkug"vq"nkcdknkv{"hqt"fgnkdgtcvg"kpfkhhgtgpeg0" C"tgcuqpcdng"rtkpekrcn"yqwnf"dg"qp"pqvkeg"qh"vjcv"hcev

kp"nkijv"qh"guvcdnkujgf"ncy057 Vjwu."vjg"fqevtkpg"qh"swcnkhkgf"koowpkv{"ecppqv"ujkgnf"Eqppqtu"

htqo"J0J0Óu"¸"3;:5"encko cu"rngf0

52 GEH"Pq0"44"cv"90
53 GEH"Pq0"3"cv"̨"450
54 Id. cv"̨"360
55 Id. cv"̨̨"55Î570
56 Id. cv"̨"43."47Î48."75Î76."325Î28."3360
57 See Preschooler II."69;"H05f"cv"33:40
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F0 Fkuetgvkqpct{/hwpevkqp"koowpkv{ cnuq"hcknu"vq"rtqvgev"Eqppqtu"htqo"vjku"ncyuwkv0

Eqppqtu"pgzv"eqpvgpfu vjcv"jg"ku"gpvkvngf"vq"fkuetgvkqpct{/hwpevkqp"koowpkv{"qp"

rnckpvkhhuÓ"uvcvg/ncy"enckou0""PTU ¸ 630254*4+"ku"c"encko"dct"vjcv"rtqxkfgu"vjcv pq"cevkqp"oc{"dg"

dtqwijv"cickpuv"cp"qhhkegt"qt"gornq{gg"qh"Pgxcfc"Ð]d_cugf"wrqp"vjg"gzgtekug"qt"rgthqtocpeg"qt"

vjg"hcknwtg"vq"gzgtekug"qt"rgthqto"c"fkuetgvkqpct{"hwpevkqp"qt"fwv{"qp"vjg"rctv"qh"vjg"Uvcvg"qt"cp{"

qh"kvu"cigpekgu"qt"rqnkvkecn"uwdfkxkukqpu"qt"qh"cp{"qhhkegt."gornq{gg."qt"koowpg"eqpvtcevqt"qh"cp{"

qh"vjgug."yjgvjgt"qt"pqv"vjg"fkuetgvkqp"kpxqnxgf"ku"cdwugf0Ñ58 Vjg"Pgxcfc"Uwrtgog"Eqwtv"jcu"

cfqrvgf"vjg Uwrtgog"EqwtvÓu"Berkovitz-Gaubert59 vguv"vq"fgvgtokpg"yjgvjgt"c"uvcvg"qhhkekcnÓu"

cevkqpu"ctg"ujkgnfgf"htqo"uwkv d{"fkuetgvkqpct{"koowpkv{05: Vq"swcnkh{."c"uvcvg"qhhkekcnÓu"cevkqp"

owuv"*3+"kpxqnxg"cp"gngogpv"qh"kpfkxkfwcn"lwfiogpv"qt"ejqkeg"cpf"*4+"dg"dcugf"qp"eqpukfgtcvkqpu"

qh"uqekcn."geqpqoke."qt"rqnkvkecn"rqnke{05; Ð]K_h"vjg"kplwt{/rtqfwekpi"eqpfwev"ku"cp"kpvgitcn"rctv"qh"

iqxgtpogpvcn"rqnke{/ocmkpi"qt"rncppkpi."kh"vjg"korqukvkqp"qh"nkcdknkv{"okijv"lgqrctfk¦g"vjg"

swcnkv{"qh"vjg"iqxgtpogpvcn"rtqeguu."qt"kh"vjg"ngikuncvkxg"qt"gzgewvkxg"dtcpejÓu"rqygt"qt"

tgurqpukdknkv{"yqwnf"dg"wuwtrgf."koowpkv{"yknn"nkmgn{"cvvcej"wpfgt"vjg"ugeqpf"etkvgtkqp0Ñ62

Eqwtvu"pggf"pqv"fgvgtokpg"vjcv"c"uvcvg"cevqt"Ðocfg"c"eqpuekqwu"fgekukqp"tgictfkpi"rqnke{"

eqpukfgtcvkqpu0Ñ63 Vjg"kpswkt{"kpuvgcf"hqewugu"Ðqp"vjg"pcvwtg"qh"vjg"cevkqpu"vcmgp"cpf"qp"

58 Pgx0"Tgx0"Uvcv0"¸"630254*4+0
59 See Berkovitz v. United States."6:8"W0U0"753"*3;::+="United States v. Gaubert."6;;"W0U0"537"
*3;;3+0
5: Martinez v. Maruszczak."38:"R05f"942."94:Î4;"*Pgx0"4229+="Pgx0"Tgx0"Uvcv0"¸ 630254*4+0
5; Martinez."38:"R05f"cv"94;0
62 Id. *kpvgtpcn"ekvcvkqpu cpf"swqvcvkqpu"qokvvgf+0
63 Id. cv"94:0
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yjgvjgt"vjg{"ctg"uwuegrvkdng"vq"rqnke{"cpcn{uku0Ñ64 Pgxcfc"nqqmu"vq"hgfgtcn"ncy"kpvgtrtgvkpi"vjg"

Hgfgtcn"Vqtv"Enckou"Cev"hqt"iwkfcpeg"qp"yjcv"v{rg"qh"eqpfwev"fkuetgvkqpct{"koowpkv{"rtqvgevu065

Fkuetgvkqpct{/hwpevkqp"koowpkv{"ku"pqv"cxckncdng"hqt"kpvgpvkqpcn"vqtvu"cpf"dcf/hckvj"

eqpfwev.66 uq"vjg"rnckpvkhhuÓ"encko"hqt"KKGF"ecppqv"dg"fkuokuugf"qp"vjku"dcuku0""RnckpvkhhuÓ"

tgockpkpi uvcvg/ncy enckou"cickpuv"Eqppqtu"ctg"pginkigpeg/dcugf0"Vjg{"vjgqtk¦g"vjcv Eqppqtu"

ycu pginkigpv"kp"*3+"hcknkpi"vq"tgrqtv"IncuuÓu"cdwug"fgurkvg"dgkpi"c"ocpfcvqt{"tgrqtvgt"wpfgt

uvcvg"ncy="cpf"*4+ jktkpi."uwrgtxkukpi."cpf"tgvckpkpi"Incuu."fgurkvg"mpqykpi qh"jgt cdwukxg"

dgjcxkqt0 Eqppqtu"ctiwgu"vjcv"vjku"eqpfwev"ycu cnn"fkuetgvkqpct{"fgekukqpu uq"jg"ku"ujkgnfgf"htqo"

uwkv"wpfgt"PTU"630254*4+0

Rnckpvkhhu"ekvg Hurd v. Clark Cty. School Dist.. c"ecug"ykvj"ukoknct"hcevu"kp"yjkej"vjg"Ejkgh"

Lwfig kp"vjku"fkuvtkev"jgnf"vjcv"pginkigpeg"enckou"dcugf"qp"vjg"ucog"hcevu"cu"cp KKGF"encko"

rtgxgpvgf"vjg"pginkigpeg"enckou"htqo"hcnnkpi"wpfgt"fkuetgvkqpct{/hwpevkqp"koowpkv{ dgecwug"

vjg{"ygtg"tgncvgf"vq"kpvgpvkqpcn"dcf/hckvj"eqpfwev067 Vjg{ ctiwg"vjcv"K"ujqwnf"crrn{ vjg"ucog"

uvcpfctf"jgtg"dgecwug"vjgkt pginkigpeg"enckou ctg rtgokugf"qp"c vjgqt{ ukoknct"vq"vjgkt KKGF"

encko<"Eqppqtu"mpgy"qt"ujqwnf"jcxg"mpqyp"cdqwv"IncuuÓu"cnngigfn{"cdwukxg"dgjcxkqt"cpf"

eqpegcngf vjg"cdwug"d{"hcknkpi"vq fkuekrnkpg"Incuu"qt tgrqtv"vjg"cdwug vq"J0J0Óu"hkng."vjg"Dqctf"qh"

Vtwuvggu."qt"J0J0Óu"rctgpvu0"

64 Id.
65 Id.
66 Franchise Tax Bd. of Cal. v. Hyatt."557"R05f"347."35;"*Pgx0"4236+"*jqnfkpi"vjcv"kpvgpvkqpcn"
vqtvu"ctg"gzgorv"htqo"uvcvwvqt{"fkuetgvkqpct{/hwpevkqp"koowpkv{+."vacated on other grounds."358"
U0"Ev0"3499"*4238+0
67 Hurd v. Clark Cty. School Dist.."4<38/ex/24233/IOP/PLM."4239"YN"656;453. cv","9"*F0"
Pgx0"Ugrv0"4;."4239+0



3

4

5

6

7

8

9

:

;

32

33

34

35

36

37

38

39

3:

3;

42

43

44

45

32

Pgxcfc"ncy"rtqjkdkvu"vjg"wug"qh"Ðcxgtukxg"kpvgtxgpvkqpuÑ"*eqtrqtcn"rwpkujogpv"qt"xgtdcn"

cpf"ogpvcn"cdwug"wugf"vq"rwpkuj"qt"fkueqwtcig"uvwfgpvuÓ"dgjcxkqt+68 qp"cp{"uvwfgpv."rctvkewnctn{"

uvwfgpvu"ykvj"fkucdknkvkgu069 C uejqqn"gornq{gg yjq kpvgpvkqpcnn{"wugu cp"cxgtukxg"kpvgtxgpvkqp

qp"c"uvwfgpv"ykvj"c"fkucdknkv{ ku"uwdlgev"vq"fkuekrnkpct{"cevkqp06: Vjg"kpekfgpv"owuv"vjgp"dg"

tgrqtvgf"vq"vjg"uejqqn"fkuvtkevÓu"dqctf"qh"vtwuvggu."yjq"owuv vjgp"yqtm ykvj"vjg"uejqqn"vq fgxgnqr"

c"eqttgevkxg"rncp"vq"rtgxgpv hwtvjgt"xkqncvkqpu06; Vjg kpekfgpv"owuv"cnuq"dg"fqewogpvgf"kp vjg"

uvwfgpvÓu"tgeqtf."cpf"c"tgrqtv"ugpv"vq"vjg"uvwfgpvÓu"Kpfkxkfwcnk¦gf"Gfwecvkqp"Rtqitco"vgco."vjg"

uvwfgpvÓu"rctgpv"qt"iwctfkcp."cpf"vjg Dqctf"qh"Uejqqn"Vtwuvggu072

Vcmkpi"vjg"cnngicvkqpu"kp"vjg"eqornckpv"cu"vtwg."K"hkpf"vjcv"EqppqtuÓu"cnngigf"eqpfwev"ku

pqv"ujkgnfgf"d{"fkuetgvkqpct{/hwpevkqp"koowpkv{"hqt"vjg"ucog"tgcuqp"vjg"KKGF"encko"ku pqv"

ujkgnfgf<"J0J0"jcu"cnngigf"dcf/hckvj"eqpfwev pqv"uwuegrvkdng"vq"rqnke{"cpcn{uku. cpf"kv ku"pqv"

ujkgnfgf"d{"fkuetgvkqpct{/hwpevkqp"koowpkv{0 Uq."vjg"oqvkqp"vq"fkuokuu"rnckpvkhhuÓ pginkigpeg

cpf"pginkigpv"uwrgtxkukqp enckou cickpuv"Eqppqtu"qp"vjku"dcuku"ku"fgpkgf0

G0 Vkoou jcu"hckngf"vq"uvcvg"cp"KKGF encko0

Kp"Pgxcfc."c"vjktf/rctv{"d{uvcpfgt"oc{"tgeqxgt"qp"cp"KKGF"encko"kh"vjg"d{uvcpfgt"jcu"c"

Ðuwhhkekgpvn{"enqug"tgncvkqpujkr"ykvj"vjg"xkevko"cpf"ykvpguugf"vjg"kpekfgpv0Ñ73 Vkou"fqgu"pqv"

68 Pgx0"Tgx0"Uvcv0"¸"5::06950
69 Pgx0"Tgx0"Uvcv0"¸"5::06;90
6: Pgx0"Tgx0"Uvcv0"¸"5::0"7280
6; Pgx0"Tgx0"Uvcv0"¸"5::07280
72 Pgx0"Tgx0"Uvcv0"¸"5::07230
73 Star v. Rabello."847"R04f";2.";4"*Pgx0"3;:3+="see also Cardinale v. La Petite Acad., Inc.."429"
H0"Uwrr0"4f"337:."3383"*F0"Pgx0"4224+ *jqnfkpi"vjcv"rctgpvu"eqwnf"pqv"tgeqxgt"wpfgt"KKGF"hqt"
cnngigf"cdwug"qh"vjgkt"ejknftgp"cv"rtguejqqn"cdugpv"cnngicvkqpu"vjcv"vjg{"ykvpguugf"vjg"cdwug+0
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cnngig"vjcv"ujg rgtuqpcnn{"ykvpguugf"cp{"qh"vjg"cnngigf"cdwug0" Uq. kh jgt"encko"ku"dcugf"qp"

IncuuÓu"eqpfwev."kv"hcknu"cu"c"ocvvgt"qh"Pgxcfc"ncy0

Vkou"ctiwgu kpuvgcf vjcv"jgt"encko"ku"rtgokugf kpuvgcf qp vjg"fghgpfcpvuÓ eqpegcnogpv"qh

Ðvjg"qpiqkpi"cdwug"vjcv"jgt"uqp"ycu"wpfgtiqkpi0Ñ74 Vkou"cickp"tghgtgpegu"Hurd."pqvkpi"vjcv"vjg"

rtkpekrcn"kp"vjcv"ecug"ukoknctn{"ykvjjgnf"kphqtocvkqp"cdqwv"cdwug"htqo"uvwfgpvuÓ rctgpvu. cpf"

Ejkgh"Lwfig"Pcxcttq"hqwpf"vjcv"Ðmpqykpin{"ykvjjqnfkpi"kphqtocvkqp"cpf"cnnqykpi"c"rqvgpvkcnn{"

cdwukxg"vgcejgt"vq"eqpvkpwg"kpvgtcevkpi"ykvj"vjg"uvwfgpvu"rncwukdn{"ikxgu"tkug"vq"cp"KKGF"encko0Ñ75

Vkou"cnuq"pqvgu"vjcv"Hurd ku eqpukuvgpv"ykvj"c"Ecnkhqtpkc"ecug."Smith v. Tobinworld."kp"yjkej"c"

rtkpekrcn"hckngf"vq"kphqto"c"oqvjgt"vjcv"jgt"uqp"ycu"dgkpi"tguvtckpgf"cpf"rj{ukecnn{"okuvtgcvgf"cv"

uejqqn076

Dwv"VkouÓu"cnngicvkqpu"hcnn"ujqtv"qh"ujqykpi vjcv"Eqppqtu"cevwcnn{"mpgy"cdqwv"cpf"

eqpegcngf"vjg"cdwugÏcv"dguv."vjg{ ogtgn{"cnnqy hqt"vjg"kphgtgpeg vjcv"Eqppqtu"mpgy"cdqwv"

IncuuÓu"dgjcxkqt0 Vjg"eqornckpvu"kp"Hurd cpf"Tobinworldeqpvckpgf urgekhke"cnngicvkqpu"qh

rtkpekrcnu"eqcejkpi vgcejgtu"vq"gpicig"kp"cdwukxg"dgjcxkqt"*cpf"vjgp"nkg"cdqwv"kv"qp"kpekfgpv"

tgrqtvu+.77 qt"cevkxgn{"eqpegcnkpi cdwugu"gxgp"yjgp vjg{"mpgy vjg"vgcejgt"cv"kuuwg"ycu"

kpxguvkicvgf"cpf"ejctigf"ykvj"ejknf"cdwug"cpf"pgingev078 Vkou"eqpenwfgu vjcv cnngicvkqpu

ÐukoknctÑ"vq"jgtu"ygtg"uwhhkekgpv kp"Hurd vq"uwtxkxg"c"oqvkqp"vq"fkuokuu."dwv"ujg"fqgupÓv"eqorctg"

vjg"cnngicvkqpu"kp"vjg"Hurd eqornckpv"ykvj"jgt"qyp0 Cv"oquv."Vkou cnngigu vjcv Eqppqtu"should

have knownqh"IncuuÓu"cdwugu0" Vq"uvcvg"c"encko"hqt"KKGF."Vkou"owuv cnngig hcevu"vjcv"ujqy"vjcv"

74 GEH"Pq0"47"cv"320
75 Hurd."cv",80
76 Smith v. Tobinworld."4238"YN"573;466"*P0F0"Ecn0"Lwpg"4:."4238+0
77 Tobinworld."cv",40
78 Hurd."cv",3Î40
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Eqppqtu qt"EEUF cevwcnn{"mpgy"cdqwv"IncuuÓu"dgjcxkqt"cpf"cevkxgn{"eqpegcngf"kv."pqv"ogtgn{"

vjcv"vjg{"ujqwnf"jcxg"mpqyp"cdqwv"vjg cdwug0 K"vjgtghqtg fkuokuu VkouÓu encko cickpuv"Eqppqtu"

cpf"EEUF"hqt"KKGF ykvjqwv"rtglwfkeg"cpf"ykvj"ngcxg"vq"cogpf"kh"ujg"ecp"rngcf"vtwg hcevu"vq"

ucvkuh{"vjg"Iqbal-Twomblyrncwukdknkv{"uvcpfctf hqt"vjku"encko0

H0 Vkou"jcu"hckngf"vq"uvcvg"c"encko"hqt"pginkigpeg"qt pginkigpv"uwrgtxkukqp0

VkouÓu"hkpcn"enckou ctg"ecrvkqpgf cu"pginkigpeg"cpf"pginkigpv"uwrgtxkukqp"enckou"kp"

yjkej"ujg cnngigu vjcv"vjg"fghgpfcpvuÓ"cevkqpu ecwugf"jgt"goqvkqpcn"fkuvtguu0 Dwv."nkmg"ykvj"jgt"

KKGF"encko."Vkou"fqgu"pqv"cnngig"c"d{uvcpfgt"vjgqt{"qh"pginkigpeg0" Kpuvgcf."ujg cuugtvu"vjcv"ujg"

ycu"c"Ðfktgev"xkevko"qh"FghgpfcpvuÓ"hcknwtg"vq"pqvkh{ jgt"qh"jgt"uqpÓu"qpiqkpi"cdwug0Ñ Vjku"ku"

oqtg"rtqrgtn{"ejctcevgtk¦gf"cu c"encko"hqt"pginkigpv"kphnkevkqp"qh"goqvkqpcn"fkuvtguu079

Wpfgt"Pgxcfc"ncy."pginkigpv"kphnkevkqp"qh"goqvkqpcn"fkuvtguu"ku"eqipk¦cdng qpn{"cu"c"

Ðd{uvcpfgtÑ"encko07: Kh c"rnckpvkhh"ku"c"fktgev"xkevko"qh"pginkigpeg."ujg"ecp"qpn{"tgeqxgt"

goqvkqpcn"fcocigu"Ðcu"rctv"qh"vjg"fcocigu"uwhhgtgf0Ñ7; Cpf yjgp"c"rnckpvkhh"ku"enckokpi"

goqvkqpcn/fkuvtguu"fcocigu"hqt c"pginkigpeg"encko."vjg"goqvkqpcn"fkuvtguu gkvjgt"*3+ owuv"dg"

ugeqpfct{"vq"rj{ukecn"kplwt{. qt"*4+ owuv"rtgekrkvcvg"rj{ukecn"u{orvqou082 Dgecwug"Vkou"jcu"

rngcfgf"goqvkqpcn"fcocigu cu"c"fktgev"xkevko"qh"pginkigpeg cpf"pqv"c"ogtg"d{uvcpfgt. ujg owuv"

cnuq"cnngig"c rj{ukecn"kplwt{ qt"rj{ukecn"ocpkhguvcvkqp"qh"jgt"goqvkqpcn"fkuvtguu0" Vkou"jcu"pqv"

fqpg"vjku."uq"ujg"jcu"hckngf"vq"uvcvg"pginkigpeg"cpf"pginkigpv"uwrgtxkukqp"enckou"eqipk¦cdng"wpfgt"

79 GEH"Pq0"47"cv"330
7: Grotts v. Zahner.";:;"R04f"637."637"*Pgx0"3;;;+0
7; Shoen v. Amerco, Inc..":;8"R04f"68;."699"*Pgx0"3;;7+= Kennedy."949"H0 Uwrr0 4f"cv";56="
Villagomes v. Laboratory Corp. of Am.."9:5"H0Uwrr04f"3343."3348"*F0 Pgx0"4233+0
82 Barmettler v. Reno Air, Inc..";78"R04f"35:4."35:9"*Pgx0"3;;:+0
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Pgxcfc"ncy0 K"vjgtghqtg"fkuokuu"vjgug"enckou ykvjqwv"rtglwfkeg"cpf"ikxg"Vkou ngcxg"vq"cogpf
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