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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
** x
EMILY ZERVAS, Case N02:18-CV-000513JAD-EJY
Plaintiff,
y ORDER

USAA GENERAL INDEMNITY COMPANY,

Defendant

Before thecourt isDefendant USAA Generahdemnity Company’s Emergency Motion
Stay Discovery Pending Outcome of Objection to Magistrate Judge’s Order, and Ecydvigéion
for Protective Order(the “Emergency Motions?) The court has considered Defendar
Emergency Motionand PlaintiffsResponse therefo.
l. Relevant Background

The issue presented is a requegtreventdiscoverythe courtallowed to proceed throug
its May 5, 2020 Ordér(the “May 5th Order”grantng in part and deying in part Plaintiff's Motion
to Establish Discovery Schedule for New Claims in Second Amended ConfplEietcourt’'s May
5th Order reopenediscoveryfor a period of 30 days to allow Plaintiff to taiesingledeposition
thatof Defendant’s claims adjtes, by videoconference @notherwise agreedpon method. The
remainder oPlaintiff’'s Motion was denied without prejudice.

On May 12, 2020, Defendant filed an objection to the MayGder(the “Objection”)® In

sum, the Emergency Motions ask tbmurt to stay the May 5th Ordgrending the outcome

ECF Nos. 100 and 101.
ECF No. 104.

ECF No. 97.

ECF No. 91.

ECF No. 97 at 5.

ECF No. 98.
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Defendant’'s Objection as well as Defendamtisrently filed Motion for Summary Judgment.

Defendant argues that tremainingissues to be decided “are strictly questions of [Av2éfendant
contends thatdespite thecourt’s prior orders denying, among other thing@fendant’s earlie
motions for protective ordersfirst motion for summaryjudgment® motion todismissPlaintiff's
amended complairt and motion for reconsiderion of the court’s order denying summa
judgment!? as well ascourt orders grantinglaintiff summary judgment on her breach of cont

and declaratory relief claims, and leave to file a second amended corhpta@May 5thOrder

allowing one deposition regarding issues raised in Plaintiff's Second Amended Corfgpbeisit

beyond the germane, already resolved issues in this case and should not be péfmitted.”

Plaintiff argues in opposition that Defendant did not meet the requirements el (Gétes
District Court for the District of Nevada Local Rule (hereinafter “LR*}l becausedefenss
counsel’'s declaratiomlid not certify he notified Plaintiff of the emergency or disedswith
Plaintiff's counsel the possibility of resolving the dispute regarding setting rtilgée silepositior
without the need focourt action!® Plaintiff further argues that there is no emergency that nee
court’s attention (although Plaintiff admits that she set the deposition at issMayo?7, 2020)
and thatDefendant’s “flurry of motions is meant to please USAA and stop the deposii
Plaintiff also argues that Defendant’s briefsupport of the Emergency Motions is inappropti

containing superfluous material from previous filigs.

7 ECF No. 98 at 2. Defendant'endingmotion for summary judgmei its third The first, ECF No. 14
was denied on February 27, 2020. ECF No. 47. The second motion for summary judgnféat wasMarch 14,
2019, in response to Plaintiff's amended complaimtis styled as in the alternative to a motion to dismiss. ECF
52. This second motion was denied as moot on December 18, 2019. ECF No. 90. The thirdamstimmary
judgment was filed on May 15, 2020 (ECF No. 99), just ten days after the Court issuégitallowing Plaintiff to|
take the deposition of Defendant’s claim’s adjuster. ECF No. 97.
8

Id. at 2.
9 ECF No. 39.
10 ECF No. 47.
u ECF No. 90.
12 Id.
13 ECF No. 85.
14 ECF No. 100/101 at 2.
15 ECF No. 104 at-5.
16 ECF No. 104 at 5.
7 Id.
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1. Analysis

A. The Court Grants Defendant’'s Request to Proceed on an Emergency Basis
the Failure to MedtR 7-4 Requirements

LR 7-4(b) makes clear thavents arising in civil litigatiorare rarely truly emergencie
requiringquick intervention of theourt. Further, LR #(a) establishes a set of requirements a {
must meet before theurt will considera motion on aremergency basisLR 7-4(a) states that
motion titled “Emergency Motion” must lEcompanie by a declaation that sets out, among ot
things, the “nature of the emergency,” a statement certifying that “aftécipation in the meet
andconfer process to resolve the dispute, the movant has been unable to resolve tivatinautd
court action,” and how the non-moving pavngsnotified of the emergency motion.

In this case, the Declaration of Damon Stemen states that he spolamtiff’'s counse
on May 11, 2020, asked opposing coungehé would agree to stipulate to stay the discovery
forth in theCourt’'s Order (ECF No. 97) pending resolution of USAAfiling an objection to thg
samg’ and opposingounsel “declined to agrestatinghe would be setting the deposition allow
by thecourt for the end of May® Mr. Stemen’s declaration also states tH&AA “has filed 3
motion for summary judgmeras toPlaintiff's ‘extracontractual claimsand seeks an emerger
stay of discovery pending its resolution as its determination will likely dispose aff Rlaintiff's
claims.™®

Thecourt setsasidethe issue of whethéhe content of Defendant’s declaration inclsidk
of the elements required by LR472° and finds the issue raisedfficient torequirequick attentior
of the court An emergency motion in federal court “must involve some significant degr
urgency, severity, and irreparability, and it must be a situation a court is well suiedeady.

Here, thecourt gave Plaintiff 30 days to set the deposition of Defendant’s claims adjubten

meant the deposition had to go forward by or before June 5,2202{us, even assuming Defend
18 ECF No. 1012 11 36.

19 Id.

20 Defendant’s declaration fails to establish the clear nature of the emergencyencevidat Defendant spo

to Plaintiff about a stay of discovery pending the outcome of Defendant’s gethdithmotion for summary judgmeg
as opposed to the outcome of Defendant’s Objection to the Court’s Order allowing a@sjpagéion to proceed.

2 Goldberg v. BarrecaCase no. 2:}+¢v-2106JCM-VCF, 2017 WL 3671292, at *5 (D. Nev. Aug. 24, 2017).

22 ECF No. 97 at 5.
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brought its motioa seekinga protective order aniw stay the deposition almost immediately after

thecourt issued itdMay 5thOrder, it is unlikely alecision would havessuedbefore the expiratio
of the time limit set for the deposition to proce&tihile Defendant did not articulatlis basis for
emergency reliefand this failure alonis sufficient to deny Defendant’s motion seeking emergge
relief, thecourt doesiot elevate form over substance. Thart considers Defendant’sotions oulf
of order setting aside numerous other matters that are waitingudrattention.

B. Defendant’'s Motion to Stay Discovery and for Protective Order is Denied.

Defendant seeks to stay the deposition of its claims adjuster notiratillyts Objection to

N

Pncy

theMay 5th Order is decided, but also until Defendant’s pending motion for summary judgment

decided. Defendant arguesonsistent wittDefendans previous motions to staghat its curren
motion for summary judgment will dispose of all issues before the €burt.
As explained by theourt when it denied Defendant’s first motion for summary judgr

and granted Plaintiff's motion to amend:

Becawse USAA'’s othefinsurance clause conflicts with the allocation provisions in
the other applicable policies, Nevada law requires ... [gthart] to disregard
USAA'’s formula and instead prorate Zervas's loss among the insurezd bas
their share of the aggregate poli%limits, making USAA responsible for 3/5 of the
$500,000 covered loss, or $300,000.

Because theourt also found no material issues of fact, the cosuta spontggranted Plaintiff

summary judgment on hénenpendingbreach of contract and declaratory relief claims awar

Plaintiff a total of$300,000 in benefits from Defendant USAA. The court went on to grarjt

Plaintiff's motionto amend her complaint to addad faith claimexplainingthat Plaintiff had no

t

nent

ding

t

previously amended her complaint and “the proposed new claim is premised in part on iafgrma:

learned during discovery ... 2%¢
Plaintiff filed her amended complaint, which Defendantivedto dismissor, alternativdy,

for summary judgment, but whieghotionwas mooted when the court grantdintiff's requesto

2 ECFNos. 100/101 at 10.

24 ECF No. 47 at 1.

25 Id. at 89 (explaining that USAA previously paid Plaintiff $180,000 based on its flawed proraticuiation,
and owed Plaintiff an additional $120,000 in benefits).

26 Id. at 11.
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fle a second amended complatht. In the course of denying Defendan request fo
dismissal/summary judgment, tbeurt reiterated that having granted Plaintiff’'s breach of cont
and declaratory relief claim®nly her “extracontractual claims” of bad faith were left to
decided?® The court statedthat ths remaning claim was likely to be resolvedon summary
judgment?® In a footnote, the coualso statedhat Plaintiff only recently filed hesecond amends
complaint, andwas not prejudging “the likely success of any forthcoming request to r¢
deadlines.®®

Defendanthow infers that thesecomments are properly interpretednb@an thecourt has
concludedo discoverys needed toeach resolution oRlaintiff's bad faith claingiventhecourt’s
previous conclusion that Defendant’s “interpretatdrthe relevant ‘Other Insurance’ language
Defendant’s policy was reasonabfé. Defendant argues that the “reasonable interpretation” fin
by the court precludes Plaintiff's bad faith claim as a matter offa¥ihe problem with Defendant
argurrent is that if Defendant’sreasonable interpretation of its policy wiée deciding factoy
automatically resukg in a finding of no bad faith, theravas no reason for theourt to grant
Plaintiff's request to amenrtkercomplaint It simply makes no sense gwantPlaintiff the abilityto
add a claim of bad faith if Defendant’s “reasonable interpretation” of iisyptdnguage wa
definitive with respect to whether Defemidnad acted in bad faithThat is, the court would n
grant leave t@dda futile claim.

The issue that remains inthis casepertains topostsummaryjudgment conduct by
Defendant Specifically, the focuss whetherDefendant acted in bad faithiven (1) the court’s
summary judgmenrder findingPlaintiff is owed the remainder of the coverage amawatlable

under Defendant’s policy2) the court’'ssubsequent orders denying reconsideration, interloc

2 ECF No. 49, 52, 85, 8énd 90.

28 ECF No. 90 at 7.

2 Id.

30 Id. at n.38.

st ECF No. 100/101 at 2iting ECF No. 47 at 6 (fn. 18). Footnote 18 states, in pertinent part, thathuwii
deciding whether this policy language is sufficigrdlear under Nevada law, ... | find USAf\interpretation of it
policy is reasonable.”

82 ECF No. 100/101 at and 11.
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appeal, and certification to the Nevada Supreme Court, and (3) Deferaentiraiedfailure to pay
Plaintiff.33

In the May %h Order, thecourt notes Defendant’s position that “[a]n insurer is not liable for
faith’ as a matter of law, even if it turns out to be incorrect on a coverage position, as longss én
had a reasonable basis to take the position that it*tliddowever, the Court explained that ey
accepting that Defendant’s statement regarding the standard for bad &aitlriate there may still bg
a question of fact regarding whether this Defend@surer in this casehad a reasonable basis to t
the position it didpostsummaryjudgment That is,“whether the insurer in this case had a reasor
basis to take the position it did is not necessarily identicathe conclusion that Defendan
interpretation of its policy language was reasonaffleSaid slightly differently, buperhaps morg

succirctly, while Defendant’s interpretation of its policy language was reasonable, takil

position that it would not pay Plaintiff pestmmary judgment may not have been reasonabile.

such, the deposition of Defendant’s claims adjuster may yield informagievant toPlaintiff's

opposition to Defendant’s currently pendimgtion forsummary judgment Moreover this single

deposition, ordered to occur quickly, was proportionate to the remaining issues beforgthe ¢

Defendant also argues there are reasons, other than its pending motion for s
judgment,to grant a stay of discovef). Defendant cites to Fed. R. Civ. P. 26(c)(1) for
proposition that the court is empowered to grant a stay for good cause to protegt “&qar
annoyance, embarrassment, oppression, or undue burden or exjjebséehdant then cites to t
standardt must meet itgood cause burdef.

The party seeking a protective order (or stay of discovery) has the burden of detingr
the need for such an ord®r.“In order to meet that burden of persuasion, the party seekir

protective order must show good cause by demonstrating a particular need for the protectio

33 ECF No. 90 at &.

34 ECF No. 97 at 4.

35 Id.

36 ECF No. 100/101 at 10.

s7 Id.

38 Id.

39 Rosenstein v. Clark Cnty. Sch. Disto. 2:13cv-1443JCM-VCF, 2014 WL 2835074, at *3 (D. Nev. June

2014);Barket v. Clark Case No. 2:12v-00393-JCM-GWF; 2013 WL 647507, at *2 (D. Nev. Feb. 21, 2013)
6
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. Rule 26(c) requires more thadoroad allegations of harm, unsubstantiated by specific exal
or articulated reasoniriy®® The court has broadiscretion to“decide when @rotective order i
appropriate and what degree of protection is requitedf’the court finds that a protective ordel
appropriate, it may forbid the disclosure, forbid inquiry into certain matters, specifgrthe for]
discovery, or limit the scopef discovery??> Whenreviewinga motion tostay discovery, theourt
must consider whether the pending motion is potentially dispositive of the exgeeand whethé
that motion can be decided without additional discovéry.

Here, whether the coudoks to the standard applicable to a stay of discovery or a prot
order, the court finds there is insufficient basigranteither. With respect to a stay of discovd
a preliminary peek at Defendant’s pending motion for summary judgsiments that while it is
possible the motion will be dispositive, the single deposition ordered by the court could imey
outcomeof the motion. As statedthe court having granted Plaintiff summary judgment on br
of contract and declaratory reli¢ghe issue turns to Defendanpsstsummary judgmentonduct,
and whether that conduct evidences bad faith. While Defendant argues that, as a haatfets(
conduct does not meet the requirements of bad fartaintiff, who filed her opposition dekly

mistakenlybelieving the court ordered her to do so, seeks Rule 56(d) rEl&htiff explains:

The undersigned has been diligent in attempting to get the deposition of Mr. Lucent
taken. His deposition was first notice up on March 2018. USAAfiled two
emergency motions to block his deposition. Magistrate Foley heard those motions
and allowed a PMK deposition on rate setting but not Steve Lucent since at that
time there were no allegations of bad faitllow that there are allegations of bad
faith, the deposition of Steve Lucent is relevant, and the undersigned has been
diligent in attempting to get that taken. The second notice of the deposition of
Steven Lucent was set on December2i8,9 ... Counsel for USAA did not object

to the depositioat first, and was going to produce dates to coordinate the time and
place. It was only after that when USAA decided the deposition would not suit it’
[sic] tastes and instructed counsel to tell the undersigned it would not produce

40 Cundiff v. Dollar Loan Center, et alCase No. 02v-2441-PMP-PAL, 2010 WL 11632695,ta2 (D. Nev.
May 19, 2010) (internal quote marks asithtions omitted).

4 Youngevity Int'l, Inc. v. SmitiCase No.: 18v-704 BTM (JLB), 2017 WL 2692928, at *3 (S.D. Cal. June
2017)

a2 Fed. R. Civ. P. 26(c)(1)

43 Tradebay, LLC v. eBay, Inc278 F.R.D. 597, 602 (D. Nev. 2011). The standard to which Defendan

pertains to a stay of proceedings as statefinger v. Las Vegas Athletic Clytl8¥6 F.Supp.3d 1062, 1070 (D. N¢
2019) (citations omitted). In fact, the case cited by Defendependable Highway Exp. Inc. v. Navigators Ins.

498 F.3d 1059 (9th Cir. 200 /fertained to the review of a stay granted pending the outcome of an arbitration a
proceedings in London, England.

a4 ECF No. 99 at 711
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Steven LucentThat was when the undersigned filed the January 28, 2020 Motion
to Establish Discovery Schedule. The undersigned suggests that there is a
substantial record of due diligence in attempting to obtain the discovery to oppose
the MSJ ... . As aresult, this FRCP 56(d)(2) request is not just a spur of the moment
request, but the result of litigating this case for years and being blocked at every
turn by USAA. Therefore, it is requested that the Court grant leave to take the
deposition of Steve Lucent so that theiftié may then follow up with substantive
testimony which will impact the motion filed by USAR.

Without deciding the pending Rule 56(d) request, but rather canfrtine court’s May 5th Ordef

the court concludes that, while the deposition of Deferslatdaims adjuster may natitimately
yield Plaintiff information that willimpact the outcome dfer casethereare enough question
surrounding the remaining issue of bad faith that limited discoveaysingle depositionof
Defendant’s claims adjustelis appropriate.Motions for summary judgment are frequently pan
federal practice and “[a]n overly lenient standard for granting motionsyt@als@iscovery is likely

to result in unnecessary discovery delay in many c&8eBélay of Defendant’s claims adjuste

deposition here, based on Defendant’s confidence that it will prevail on its thindesyrpudgment

motion, would be application of such an overly lenient standard.
AddressingDefendant’sadditional arguments, the contentithat a stay of thedeposition
will cause na‘hardship or inequity*’ to Plaintiff presumes the claims adjuster has nothing td

pertaining to thelecision noto pay Plaintiff the balance of the benetietermined by the court

be due?® Defendant’s concern regarding unnecessary fees andcagénpresupposes that its

claims adjuster can offer nothing that may impact Defendant’s motion seekingaspjadgment
on Plaintiff's bad faith clairit® As for the claims adjuster’s location out of statehis is easily
addressed through a video deposition as was anticipated by thécdtinally, while “orderly

course of justice” ismportant,one deposition that was to take place within 30 days of the M4

45 ECF No. 105 at-%.

46 Trzaska v. Int'| Game TeghCase No. 2:18v-02268JCM-GWF, 2011 WL 1233298, at *4 (D. Nev. Mar. 4
2011).

47 ECF No. 100/101 at 11.

48 ECF No. 47 at 12.

49 ECF No. 100/101 at 10.

50 Even when discovery will involve some inconvenience and expense, this is insufficemigort a stay ¢

discovery. Turner Broad. Sys., Inc. v. Tracinda Cqrp75 F.R.D. 554, 556 (D. Nev. 1997).
51 Id.
52 ECF No. 97 at 5.
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Order would neither upset nor materially delay the pardiesity to reachadecisionon Defendant’y
pending summary judgment motion.

Defendat has not carried its burden of demonstrating good cause under Rule 26(c|
standard applicable tomotion to staydiscovery.

1. Conclusion

Accordingly,

IT IS HEREBY ORDERED that Defendant USAA General Indemnity Compg
EmergencyMotion to Stay Discovery Pending Outcome of Objection to Magistrate Judge’s
and Emergency Motion for Protective Order (ECF Nos. 100 and 101) are denied.

DATED this 1st day of June, 2020.

oD F D9

ELAYNA/Y. YOUCH H( ]
UNITEDISTATES MAGISTRATE JUDGE
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