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4 UNITED STATES DISTRICT COURT

S DISTRICT OF NEVADA

6 ** x

7|| EMILY ZERVAS, Case N02:18cv-00051JAD-GWF

8 Plaintiff,

9 V. ORDER

USAA GENERAL INDEMNITY Re: Motion to Stay Discovery (ECF No. 16)
1C || COMPANY, Motion for Protective Order (ECF No. 19)
11 Defendant
12
13 This matter is before the Court Brefendants Motion to Stay Discovery Pending the
14 || Outcome of Motion for Summary Judgment (ECF No. 16) and Defendant’s Motion for a
13 || Protective Order (ECF No. 19), filed on April 2, 2018. Plaintiff filed her Response KBCE8)
1€ || on April 30, 2018, and Defendant filed its Reply (ECF No. 35) on May 11, 2018. The Court
17| conducted a hearing in this matter on May 16, 2018.
18 BACKGROUND
18 Plaintiff Emily Zervas wagnjured in an accident whilkeding as a passenger on a
2C || motorcycle. The accident was caused by the negligei@nuninsurednotorist. Plaintiff
21| alleges that her bodily injury damages exceed $500,000mdtwrcyclewas insured under a
22 || policy issued by GEICO Insurance Company which provided $100,000 in uninsured motorist
23| (“UM”") coverage. GEICO paid the $100000M limits to Plaintiff. Ms. Zervas’ fatheis the
24 || named insured on an automobile insurance pidsyed by State Farm Insurance Company
23 || which provides $100,000 idM coverage. State Farm hagaid the $100,000 UM limitsf its
26 || policy to Ms. Zervas. Ms. Zervas’ mother is the named insured on an automobile iasuranc
27 || policy issued by Defendant USAA which provides uninsured motorist coverage limits of
28 || $300,000 per person and $500,000 per occurremaintiff has brought this actioaganst
1
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USAA for declaratory relief and breach of contrectecover the $300,000 UM limits of the
USAA policy. She doesiot, at presentallegea claimfor “insurance bad faithdr violation of
the Nevadainfair claims practices acNevada Revised StatuteNRS’) 686A.310.

Defendant has filed a motion for summary judgment in whiahgtieghat based othe
“other insurance clauses” in tBEICO, State Farm and USA@gvlicies, and the provisions of
Nevada’s “antistacking” statuteNRS 687B.145(1)jt is only obligated to pay its pro rata share
of the combinedUM limits of the threepolicies. USAA’s pro rata share of the combilhiedts
is 60 percentor $180,000which it has tendered to the Plaintiff

Plaintiff argueghatthe UM coverages under tht@ee policiesnayonly be prorated if
the insured’sotal damages are less than the combined liofitse available coveragesd the
insured is fully compensated for her damagelse argues thahis case is not governed by NRS
687.145(1) because therée policies were issued by three different insurance companies.
Assuming that NRS 687.145(1) applies, howelintiff argues that Defendant must satisfy a

three requirements oféfstatute whiclprovides as follows:

Any policy of insurance or endorsement providing coverage under the
provisions of NRS 690B.020 or other policy of casualty insurance may provide
that if the insured has coverage available to him under more than one policy or
provision of coverage, any recovery or benefits may equaldixteed the

higher of the applicable limits of the respective coverages, and the recovery or
benefits must be prorated between the applicable coverages in the proportion
that their respective limits bear to the aggregate of their limits. Any provision
which limits benefits pursuant to this section must be in clear language and be
prominently displayed in the policy, binder or endorsement. Any limiting
provision is void if the named insured has purchased separate coverage on the
same risk and has paigpeemium calculated to full reimbursement under that
coverage.

The insurer has the burden of proving that it has complied with the requirements of {
statute. Serrett v. Kimber874 P.2d 747, 751 (Nev. 1994). The Court notedviithtrespect to
the third requirement, the insurer has virtually sole access to the relevant dtscante
possesses the expertise needed to explain and justify its premiums. The instigoduce

actual evidence to support its assertion that the insured was not chargeduarmalculated for

full reimbursement under the coveraded.
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Defendant argues that NRS 687B.145(1) only operates to void limitations provisions|

when the “named insured” has purchased separate coverage on the same risk and has paid

—

premium calculad for full reimbursement under that coverage. Therefore, the third prong o
the statute only applies if the insured has purchased separate i.e., more than one bijé.cover
Because USAA issued only one UM policy to Plaintiff's mother, the third prong doesmet

into play. Reply(ECF No. 38), at 2 Defendant also argues that its premiums are approved b

<

the Nevada Department of Insurance. Defendant’s arguegeantding NRS 687B.145(h)ay
be correct. It does not, however, cite any Nevada or fedeual decision that so holds.

DISCUSSION

The test for staying discovery pending resolution of a potentially disposiatiermis
well established in this district. A stay of discovery may be granted if tlérfgemotion is(1)
potentially dispositive; (2) it can be decided without additional discovery; and (8pdnehas
taken a “preliminary peek” at the merits of fending motion and is convinced that the plaintiff
will be unable to state a claim for religor Media Group, LLC v. Greer294 F.R.D. 579, 581
(D.Nev. 2013)Tradebay, LLC v. eBay, In@278 F.R.D. 597, 601 (D.Nev. 2011). “The default
assumption is that discovery should go forward while a dispositive motion is pendingntAbs
extraordinary circumstancegjdation should not be delayed simply because a non-frivolous
motion has been filed.”Allstate Ins. Co. v. Belsk018 WL 2287142, at *1 (Nev. Mar. 23,
2018) (quotinglraska v. International Game Technolp@®11 WL 1233298 at *3 (D.Nev. Mar.
29, 2011)). Although some district courts within the Ninth Circuit have applied a more tenien
test for granting a stay of discovesgeTradebay 278 F.R.D. at 602-603 (discussing decisions)
the requirement that the court be convinced that plaintiff williable to state a claim for relief
is set forth ifWood v. McEwer644 F.2d 797, 801 (9th Cir. 1981) aBdR.S. Land Investors v.
United States596 F.2d 353, 356 (9th Cir. 1979). The test does not include a weighing of th

11%

burden and expense of discovery in deciding whether to stay discovery. To the cdo@fary, “
showing that discovery may involve some inconvenience and expense does not suffice to
establish good cause for a protective orddirddebay 278 F.R.D. at 601 (citinjwin City Fire
Ins. V. Employers of Wausall4 F.R.D. 652, 653 (D.Nev. 1989)).

3
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In this case, Plaintiff has identified at least one issue on which discoveryappezer
Whether the named insurpdid a premium calculatddr full reimbursement under the UM
coveragée: Plaintiff is entitledto determinehow USAA calculated the premium for uninsured
motorist coverage and whether that calculation complies with the requiremé¢RSof
687B.145(1). Such discovery may include requests for production of relevant underwriting
documents and a deposition of Defendant’s actudfiile Defendant makes a potentially valid
argument regarding the UM coverage afforded by the policy, the Court is not cahthad its
motion for summary judgment will be granted. Furthermore, discovery on tiesnglsnot be
unduly burdensomevenif Defendant isultimatelysuccessful on its motion for summary
judgment.

The other requirements BRS Section687B.145(1), whether the provision is stated in
“clear language” and igrominently displayed” in the policygreissueof law which can be
decided withoutesort toextrinsicevidence.The same is true with respect to ttwastruction of
“other insurance” clausediscovery on these issusainnecessary.

Plaintiff also alleges that Defendant represented that it reached an agreement with t

other insurers, GEICO and State Faa®s to how the UM coverages would be prorated and paid

and that she is entitled to conduct discovery regarding that agreement orantiegst The
Court disagrees. Ansuchagreemenotr understanding irrelevant tahe determination of
policy coverage. Plaintiff and Defendant are bound by the terms of the insuoat@etand
the law applicable thereto. An agreement or understamhaitvgeen Defendarand other
insurerscannot varythe insurer’'sobligations under the insurance contract and govetaug

Likewise Plaintiff’'s desire to depogsbe USAA adjusteregarding his interpretation of
the other insuranocgdausewill not be permitted because such testimanyrelevant. The

interpretation of an insurance polisya question of law for the courtCentury Surety Co. v.

Casino West, Inc329 P.3d 614, 616 (Nev. 2014ee also United Nat'l Ins. Co. v. Frontier Ins.

Co, 99 P.3d 1152 (D.Nev. 200dhdBenchmék Ins. Co. v. Spark54 P.3d 617, 621 (Nev.

! Plaintiff alsoargues that shds entitled to receive a certified copy of the USAA policy which should haee b
attached as an exhibit to Defendant’s motion for summary judgmentnd2efiehas attached a copy of the policy tq
its Reply (ECF No. 38), Exhibit E, but it is not certifiasl a true and correct copy of the policy.
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2011). Epert testimony igienerally irrelevanbn the issue of policy interpretatioMcHugh v.
United Service Automobikkss’'n 164 F.3d 451, 45@®th Cir. 1999);Diamond State Ins. Co v.
Gulli, 2012 WL 113016, at *1 (D.Nev. Jan. 12, 20Hntkote Co. v. General Acc. Assur. Co.
410 F.Supp.2d 875, 885 (N.D.Cal. 200a)llard v. Foremost Ins. Cp2014 WL 12589331 ta
*3 (C.D.Cal. May 9, 2014). Clearly, a non-expert insurance adjuster’s interpretaiqobty
provision is irrelevant.

Based on the foregoing, Plaintiff is entitled to conduct discovery regardimpgethreums
for the underinsured motorist coverage under the USAA policy in light of the requiieme
NRS 687.145(1). Plaintiff is also entitled to obtain a certified copy of the policy from
Defendant.Plaintiff is not entitled to conducther discovery which igrelevant to the
determination of th&M coveragdimits applicable to her claimAccordingly,

IT ISHEREBY ORDERED thatDefendants Motion to Stay Discovery Pending the
Outcome of Motion for Summary Judgment (ECF No. 16) and Defendant’s Motion
Protective Order (ECF No. 19) adenied, in accordance with the provisions of this ord&ny
discovery condcted in this case shall be confineddescussed above.

DATED this 7th day of June, 2018.

UN ITED STATES MAG ISTRATEJUDGE

2The adjuster’s interpretation of the policy may be relevant, howeverclkaim for insurance bad faitn
for violation of the unfair claims practices act.
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