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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
United States of America Case No.: 2:1&r-00030JAD-CWH

Plaintiff/respondent Order granting motion to vacate sentence
and resentencing defendant

V.
[ECF No. 234]
Rafael CruzRodriguez,

Defendanfpetitioner

Federalprison inmatéRafael CruzRodriguez pled guilty to one count of conspiracy tq
distributeand possess with intent to distribute. | sentenced him to 33 months of imprisoni
and he was subsequently sentenceml¢oncurrent sentence in Nevada state court for the sg
offense conductCruzRodriguez moves teacatehisfederalsentence under 28 U.S.C. § 225
arguing that his trial counsel waeeffective because she ditirealize thahewas in federapre-
trial detentionunderawrit of habeasorpus ad prosequendum and therefore not entitleché
servedcreditagainst his federal sentencglthough the government contests this conclusion
asserts that, in the interests of justice, | should resentence Cruz-Rodoiginez served due to
theunusual circumstances underlyinig federal and stasentencings| therefore grant Cruz
Rodriguez motion, vacate his sgence, resentence him to time serwgtth all prior-stated
conditions of supervised release imposed, and order the Bureau of Prisons to inynedkaiss
him from custody, subject to any detainers.

Background
In SeptembeR015,the North Las Vegas Police Department arre€ied-Rodriguez on

suspicion of acting as a runner for a dtrafficking organization- Before statecourt

LECF No. 217 at 1see also ECF No. 220 at 3.

nent,
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proceedings were initiated, the United Stditesl a criminal complaint against CriRodriguez
and his co-conspirator$ andsuccessfullyetitioned forawrit of habeas corpus ad
prosequendum. CruzRodriguez wasransferredrom state custodio the U.S. Marshals
Serviceon October 19, 2015, amdentuallyindictedby a federal grand jurgn the conspacy-
to-distributecharge? He pledguilty, and | sentenced him to 33 months of custody on April
20175

Several weeks later, the State of Neveldarged CruRodriguezwith a drugtrafficking
felony offensebased on the same conduct underlying his federal convfctitmagain pled

guilty and was sentenced to 12 to 36 months to run concurrentfemlaisl sentencé.The state

court also credited Cruz-Rodriguez for 657 days for the time he spent in federahlpre-
detention®

In November 2017, almost seven mordfter| enteredqudgmenton hisfederal
conviction, Cruz-Rodriguefiled a“motion for a sentence nunc pro turic e arguedhat the
Bureau of Prison@BOP) erred by not crediting him for the 18 months he spent in federal
2 ECF No. 1.
3 ECF Nos. 7, 16-17.

4 ECF No. 217 at 1; ECF No. 54.
® ECF Nos 196-97, 200.

® ECFNo. 217-1;ECF No. 220 a3 (“[Eﬂ oth the state casandfederalcas were relatedto the
drugtrafficking organization (DTOpnd attendantrugs attributed to Mr. Cruz-Rodriguez, wh
wasa ‘drugmule’. The state casarrestandchargeswere forpossessiorof heroin within the
same time periodsthe chargesn the instanfederalcag andwithin the same DTO); ECF No.
240 (the governmerstatingthatCruz-Rodrguez’s“stateconviction isbased on conduttatis
entirely encompassed lyis federaloffenseof conviction”).

"ECF No. 217-1 at 2.
81d.: seealso ECF No. 240 at 5.
9 ECF No. 217.
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custody. But CruzRodriguez did not contest tigeneralrule that a defendant held in preal
detention by federal authorities un@asrit of habeas corpus ad prosequendum is “consider

m

be ‘on loan’from thejurisdiction hatoriginally arrested hinand is therefore not entitled to
time-served credit against hiederal sentenceé? CruzRodrigueznstead argued that the
probation office’s presentence rep@®SR) which stated that he was “in continuous federal
custody,” msledhim tobelieve that he was imxclusive federal custody® He contended that, i
he had understood thia¢ wasbeing held by federal authorities a writ, he would have
requestedhat | delay sentencing him unéifterhewas sentenced in state cotfrtHe then
would have sought to have his federal sentence run concurrent to his state sentehegsvh
credited for the time he spent in pre-trial detention under the Wetargued that, because the
PSR’sinaccurateportrayal of his detention status prevented fiom taking these stepsshould
order the BOP taredit the time he spent detained under the writ.

The government countered ti@&tuzRodriguez’s motion was untimely because, undsg
Federal Rule of Criminal Procedure 35(a), | may correct a senpehcwithin 14 dayf
rendering it'®> At a motion hearing? CruzRodriguezarguedhat| could nonetheless grant hi

relief under Rule 36, whicpermitsdistrict courts to correct a clerical error in the judgment “

any time ... .” But CruzRodriguez sought to substantively amend his sentenoéerelyfix

10 See Thomas v. Brewer, 923 F.2d 1361, 1367 (9th Cir. 19949¢ also Dugan v. Clark, No.

CV 00-9374-RC, 2001 WL 113660, at *3 (C.D. Cal. Feb. 2, 2001) (cTinognas and holding
that the petitioner was “not entitled to credit against his federal sentence fop&ntersfederal
custody pursuant to the writ of habeas corpus ad prosequendum?).

11 See ECF No. 217 at 1.
12ECF No. 220 at 4.

13 ECF No. 219 at 2.

4 ECF Na 227.
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a clerical error. And becautige Ninth Circuit has held that “the fourteen day provision in
Rule35(a) is jurisdictional,*® | denied his motion on the record.

At a sibsequent statusheck hearing, CruRodriguez’s attornegtatedthat she had
informed Cruz-Rodriguez that he cowldllaterally attack higederalsentence under § 22%% |
confirmed on the record that Cruz-Rodriguez understood that this avenue was available t
andhe eventuallyiled this pendingpetition Two weeks agol directed the government to
submit a answerwhich it timely filed this weeR’

Discussion

Thegovernmentrgueshatthe BOPcarrectly deniedCruzRodriguezime-servedcredit
under 18 U.S.C. § 3585(b), which allothe BOPto creditaninmatefor time spent in prerial
detention onlyf this time“hasnotbeen creditd againstanothersentence.” And becausie
state courtreditedCruz-Rodriguez’sstatesentence, he igot ertitled to the samecredit against
his federalsentence.Thegovernmenturthercontendghat Cruz-Rodrguez’s counsel wasot
ineffectivebecause sheould nothave known duringhis federalsentencingvhetherNevada
would subsequentlgrosecutehim and thus couldot have requested timeservedcredit against
his federalsentencest that point!® And, thegovernmentontinues, it would havieeen
“reasonable” foilCruzRodriguez’s attorneyto believethatNevadawould declineto prosecute
him because the FRnoted hatthe state wasonitoringhis federalcase andespecially because

the offenseconductfor which Cruz-Rdriguezwaschargedin state courtwaspart ard parcelof

15 United States v. Aguilar-Reyes, 653 F.3d 1053, 1056 (9th Cir. 2011).
18 ECF No. 229.

7 ECF No. 240.

181d. at6-7.

D hi
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thefederaloffense. . . "' Thegovernmentlso epresentshatits prosecutordso “likely
anticipatedhe state wouldirop its chargesafterthe federakentencing” andhat Cruz-Rodriguez
would havetherefore receivetime-servedcredit aganst his federalsentence€® The government
calculategha, asof thetimeit filed its respnse, @Quz-Rodriguezhas beenin custodyfor just
over 37 months, which exceelis 33-month sentencé:

Ultimately, | need notlecide whethe€ruzRodriguezcanedablishineffective assistanc
of counsebecaus¢he governmennonethelesassertshat tre interestsof justicesupport
resentencin@ruzRodriguezto time served?? It highlightsseveralhighly unusual

circumstancesin supporbf thisrecommendation:

(1) [the] defendant’s state conviction is based on conduct that is
entirely encompassed by his federal offense of conviction; (2) the
parties may reasonably have expected the state to dismiss its
charges once the defendant was sentenced in federal court, and
thus for the defendant to have all of the time he spent in custody
prior to the commencement of his federal sentence credited toward
that sentence; (3) the stateurt intended the state and federal
sentences to run concurrently; and (4)de&endant has already
spent more time in custody {hgthe federal sentence

imposed . . .23

Given theecircumstances, thgovernmenhas(to the extehof its
recommendation)éxpressly and affirmativelywaived the provision of Cruz-

Rodriquez’s plea agreemendiving his right to collaterally challenge his

9d. at 7.
2014,

211d. at 8 n.3.
221d. at 8.
23d.
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conviction?* | therefore find good caustor grantingCruzRodriguez’smotion to
vacatehis sentenceresentenehim to time served, ad orderhis immediate
release fronprisonsubject, ofcourse, d anyapplicabledetainers.

Conclusion

Accordingly,IT ISHEREBY ORDERED thaCruz-Rodrguez’smotion to vacatéis
sentenceinder 28 U.S.C. 8 225HCF No. 234] isGRANTED.

IT ISFURTHERORDERED thaCruz-Rodriguez’ssentenc¢ECF No. 200] is
VACATED. | RESENTENCE CruzRodriguezto a sentence dfme served and reimpose all
previously ordered conditionsin hisamended judgment [ECF No. 200]. TheCLERK OF
COURT is directedto REENTER JUDGMENT. TheClerk mustalso file this orderand a
separate civijudgment intherelatedcivil cases2:18cv-00281 and 2:18v-00413.

IT ISFURTHERORDERED thatthe Federal Bureau of PrisonsIMMEDIATELY
REL EASE Cruz-Rodriguez,SUBJECT to any DETAINERS.

IT IS FURTHERORDERED thatCruz-Rodriguez’smotion forappointmenbf counsel
[ECF No. 235] isDENIED asMOOT.

Dated:November6, 2018

U.S. Dis@d‘bé Je@er A. Dors

241d.: seealso ECF No. 122 at 12.




