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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
JOSHUA ROBERTS Case No.: 2:18-cv-00648APG-NJK
Plaintiff Order (1) Granting in Part the Defendants’
Motion for Summary Judgment (2)
V. Denying the Defendants’ Motion to Strike,
and (3) Denying the Plaintiff's Motion for
LAS VEGAS METROPOLITAN POLICE Leave to File SurReply
DEPARTMENT, et al.
[ECF Nos. 39, 48, 59]
Defendang

Plaintiff Joshua Roberts alleges that during an arrest, defepolar@ officer Steve
Devore kicked him in the face and ribs. He also contdreistherdefendantfficersfailed to
intervene and then conspired to cover up Devore’s use of excessive force by falsghgcla
Roberts came by his injuries through other meanty falsely charghg him with the crime of
battery with use of a deadly weapon. He thus asserts a claim under 42 U.S.C. § 1983 fof
excessive force against the three arresting officensspiracy against all defendarged assault
and battery against the three arresting officers

Defendants Las Vegas Metropolitan Police DepartmewiPD), Sheriff Joe
Lombardo, Andrew O’Grady, Brian Jackson, Brendon LeBlanc, and C. Lilienthal move fof
summary judgment. First, they argue no one but Devore is alleged to have used excessi
by kicking Roberts in the face and ribs, so they did not personally participatevioltien
allegedin count one. Alternatively, Jackson and LeBlanc contend that any force they use

during the arrest was reasonable and, in any event, they are entitled to qualifigdtymis to
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the conpiracy claim, thelefendantsargue there is no evidence of an agreement or of an intent

to harm Roberts. Finally, as to the assault and battery claim, theyaagaithere is no
allegation that they assaulted or battered Roberts because only Devore is allegedicked
Roberts. Alternatively, they argue the amount of force they used was reasonable ane the

entitled to discretionary immunity under Nevada law.

| grantedRoberts’mation to extend his respeadeadlineuntil March 18, 2019. ECF Na.

42. Robertshenfiled a “supplement” to his motion to extend tinewhich herequested
additional time. ECF No. 47. The defendants move to strike the supplement, arguing tha
Roberts should have filed another motion to extend time, not a supplement to his original
motion ECF No. 48.

Roberts filed his response to the summary judgment motion on March 29, 2019. E
54. He argues that his version of events raisesraiige dispute, as do his injuries, whismot
consistent with the defendants’ version. In support, he attaches a letter frotarattee
prison where he is currently housed, who opines that the number and location of Roberts
injuries is inconsignt with being hit by a car door or falling down. Alternatively, Roberts
requests | defer ruling on the motion because Devore has recently been served ard appe
the case, and discovery needs to be reopened as to him. Roberts contends Devorgadiy
the other defendants’ version of events.

The defendants reply by noting that Roberts’ response was untimely and by challg

the admissibility of the doctor’s letter. Robetenfiled a motion for leave to filasur-reply to

CF No.
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! Devore had not appeared in the case when the other defendants moved for summary judgment.

Consequently, reference to the defendants in this order means all defendants esarept De
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address both the timeliness of his response and why he believes the doctorsdeltassible.
The LVMPD defendants oppose the motion for leave to file a sur-reply.

| deny the motion to strike because the defendants identify no prejudice from eithe
supplemenbor the latefiled opposition and cases should be decided on the merits where pg
| deny as moathe motion for leave to file a sueply becausaothing in the sureply changes
my analysis in this order. | grant in part the defendants’ motion for summary judgngeait
the motion as to defendants Lilienthal, O’Grady, Lombardo, and LVMPD in count two and
defendants LeBlanc and Jackson in count three. | deny the motion as to LeBlanc and Ja
count one.
I. BACKGROUND

On April 20, 2016, members of th&/ MPD Major Violators/Narcotics Bureau went to
an address where they suspected Roberts might be staying. ECF No. 39 at 21, 82. Robe
wanted on an active, no-bail warrant for felony grand larcemywvahicleld. at 21. Detectives
saw Roberts leave the house and get into a whitédcat 41. They tried to stop Roberts at tf
residence, but hdrove awayld.

DetectiveJackson had parked his vehicle at a nearby intersection to set up a perim
caseRoberts fledld. at 21. He heard broadcast over the radio that Roberts was in aarhite

Id. Soon thereafter, Jackson saw a white car headed his way at a “high rate &fldpae@t

r the

)Ssible.

as to

ckson in
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e

eter in

22. Jackson positioned his car so that there was an opening for Roberts to escape by gaing in

front of Jackson’s catd. at 22.
The parties dispute what happened n@sickson stated thRibberts began veering
toward the front driver’s side of his car, so he started to back up to give Robert®amorer

pass in front of himld. According to Jackson, Roberts swerved towards the rear of his caf

and
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“intentionally struck the driver’s side rear portion” of Jackson’s IcarLeBlancand Devore
likewise statd that Roberts drove “directly at Detective Jackson who was attempting to ge
of Robert’s [sic] way as Roberts intentionally struck the rear driver sideteicbve Jackson['s]
vehicle.”Id. at 33 86. Jackson broadcast to the other officers that Roberts had struck his
he told them what direction Roberts weddt.at 22.

According to Roberts, he did not swerve his car to strike Jackson’s car. ECF No. 1
132 Rather, he contends that Jackson struck his car and then falsely communicated to tH
officers thathe had struck Jacksancar.ld. at 14.

The parties agree thRbberts then drove over the sidewalk &adkinto thestreet ECF

No. 39 at 22. Devore was following himd. at 41, 87. When Roberts drove onto the sidewalk,

he hit the curb, causing the passenger @i to breakld. at 41. As a result, Robert&hicle
came to a sudden stapdDevore could not stop in time, so ¢rashednto the backof Roberts’
car.ld. at 41, 87.

Jackson and LeBlanc thamrived at the locatiowhere Roberts was stoppetihe parties
dispute what happened at this point. AccordingaitksonRoberts exédthe car, and ase did,

he got “bounced between his door and his veHidte.at 22. Jackson contenks sawRoberts

attempt tdflee on footandRoberts fell downface first.”Id. He also saw the passenger in the

car, later identified as Sarah Maesd flee on footld. Lilienthal pursuedarsdenanddetained
her.Id. at 26.
Meanwhile,Jackson saw Devore attempting to take Roberts into custbd.22.

According to Jackson, Roberts “continued to resist and | observed Roberts curling his tiue;

2 Roberts’ first amended complaint is signed under penalty of perjury. ECF No. 17 at 20.
consider it at summary judgment as if it were his declaration or affidavit.
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front of his chest.Id. Jackson thus grabbed Roberts’ right wrist, placed his shin tilersgmall

of Roberts’ back, and placed a handcuff on Roberts’ right vdisL.eBlanc stated that when he

arrived on the scene, he saw Roberts lying face down while Devore attempted toliaks R
into custodyld. He also saw Jackson arrive to assist DeMdrel.eBlanc came over to help
and heard Devore giving commands to Roberts to give the officers his lthndscording to
LeBlanc, Roberts did not comply, so Jackson grabbed Roberts’ rightidaneéBlanc then
grabbed Roberts’ left wrist, put him in a handcuffing wristlock, and placed his knee on Ro
right shoulder bladdd. Jackson was able to get a handcuff on Roberts’ right hand and De
placed his handcuffs on Roberts’ left hand, at which point they double handcuffed him an
placed him in custodyd.

According to Roberts, Devore was the first person who approached him after he g
of the car andDevorekicked him several times in the face and ribs. ECF No. 17 at 4, 10-1!
Roberts stated that he was on the ground, unarmed, and not resisting at the time Devore
kicking him.Id. at 1611. Robertstatal that while Devore was kicking him, he heard “the
voices of others, believed to be other members of the LVMPD . . . who did not intervene {
Devore.”ld. at 11. Roberts admits he was curling his arms in front of his chest, but he cof
he was doing so to protect himself from Devore’s kit#sat 15.

After Roberts was handcuffedie officers called for medical assistanE€F No. 3%t
33. Roberts was transported to the hospital for treatrtenteBlanc rode in the ambulance
with Robertsld. at 41. According to LeBlanc, Roberts stateathe was sorry and that he ran
because he had a warrant for his arddstRoberts was treated for a broken nose, several

hematomas, and a small pneumotholdxat 5355.

berts

vore

d

Dt out

was

o stop

ntends




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

Roberts wagharged with battery with the use of a deadly weapon and failure to stg
signal of a police officer. ECF No. 17 at 42-43. He pleaded guilty to the failure to stop ch
well as toburglary charges in other cases. ECF No. 39 at 66-71. As paet pietihdeal, the

battery charge was droppéd. at 6667.

Roberts contends that the officers falsified their reports and brought adttisey charge

against him to cover up Devore’s use of excessive force. He stated they Bilrégdseted that
heintentionally rammed Jackson’s car when it was Jackson who struck Hid. edrl4. He als
stated that thefalsely attribute his injuries to being in the car accident without a segibelt
asserts he was wearing his seatbbk)ng hit by the car door, falling down, and resisting arre
when his injuries were actually caused by Devore kicking mRobertdaterfiled a
complaint with Lombardo and LVMPD, but Lombardo did not submit the incident to the fo
investigation team or the critical iient review team for revievd. at 13.
II. ANALYSIS

Summary judgment is appropriate if the movant shows “there is no genuine disput
any material fact and the movant is entitled to judgment as a matter of law.” . F&d. R.
56(a), (c). A facts material if it “might affect the outcome of the suit under the governing |
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). A dispute is genuine if “the evid
is such that a reasonable jury could return a verdict for the nonmoving paurty.”

The party seeking summary judgment bears the initial burden of informing the cou
the basis for its motion and identifying those portions of the record that demonstrate tioe g
of a genuine issue of material faCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The
burden then shifts to the non-moving party to set forth specific facts demonstratinig there

genuine issue of material fact for trigkirbank v. Wunderman Cato Johns@i2 F.3d 528, 53
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(9th Cir. 2000)Sonner v. Schwabe N. Am., 11 F.3d 989, 992 (9th Cir. 2018) (“To defeat

summary judgment, the nonmoving party must produce evidence of a genuine dispute of
fact that could satisfy its burden at trial.”). | view the evidence and reasaonfdsences inhe
light most favorable to the non-moving padgmes River Ins. Co. v. Hebert Schenk, B€3
F.3d 915, 920 (9th Cir. 2008).

A. Timeliness of the Opposition and Motion to Strike Supplement

The defendants move to strike Roberts’ supplement tmdii®n to extend timeand alsq
argue in their summary judgment reply brief that | should not consider Roberts’ oppositior
because itvas untimely. Roberts should have filed a second motion to extend time rather
file a supplement, butwill not strike his supplement orattbasis. Although his opposition w4
late, the defendants do not identify any prejudice from the late response. Given tlempeefe
for resolvingcases on their merifsl, deny the motion to strike, anavill conside Roberts’ late
filed opposition.

B. Count One

In count one, Roberts asserts an excessive force claim against Devore, Leblanc, g

material

than

nd

Jackson. LeBlanc and Jackson move for summary judgment, arguing that Roberts alleges only

Devore kicked him. They also argue the force they used was reastunasiiean Roberts
while he resisted being handcuffed. Finally, they contend they are entitled to dualifienity

because no clearly established law put them on notice that placing a shin in Rowdreckor

a knee on his shoulder while he was resisting arrest would amount to excessive fartieeunge

circumstancesRoberts responds that his version of events contradicts the defendants’ an

3 “Cases should be decided upon their merits whenever reasonably po&sible:” McCoo)
782 F.2d 1470, 1472 (9th Cir. 1986).

d thus
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raises a genuine dispute about whether Devore kicked him and whether that coestieEs/ 6
force. He also argues LeBlanc and Jacks@riable because they wentegral participants in
the violation?

Excessive force in the course of an arrest is analyzed under the Fourth Amendme
Smith v. Cityof Hemet 394 F.3d 689, 700 (9th Cir. 2005) (citi@gaham v. Connqr490 U.S.
386 (1989)). In determining the reasonableness of aleadk¢force seizure, | balance “the
nature and quality of the intrusion on the individual’s Fourth Amendment integgstsst the
countervailing government interests at stalkéilfer v. Clark Cty, 340 F.3d 959, 964 (9th Cir.
2003) (quotations omitted). This entails a three-step analgsigirst, | assess “the gravity of
the particular intrusion on Fourth Amendment interests by evaluating the type and amoury
force inflicted.”ld. Second, | assess “the importance of the government interests at stake
evaluating: (1) the severity of the crime at issue, (2) whether the suspedtggosnmediate
threat to the saty of the officers or others, and (3) whether the suspect was activistinges
arrest or attempting to evade arrest by flighd.” Third, | weigh the gravity of the intrusion
against the government’s interest to determine whether the amount of & @®mstitutionally

reasonabldd.

4 Roberts also contends that thefendantsinotion is premature because Devore has only
recently appeared in the case &edwvants to pursue additional discovery against all defend
To the extent this was meant to be a motion under Federal Rule of Civil Procediyé d&g
it. Roberts does not show any basis to defer ruling on the motion beyond his unsupporte
speculation that perhaps Devore would contradict the other deferdlagtsamily Home & Fin.
Ctr., Inc. v. Fed. Home Loan Mortg. Corp25 F.3d 822, 827 (9th Cir. 2008). That is unlike
given Devore’s testimony at the preliminary heafimgRoberts’ state criminal chargdsCF
No. 39 at 85-90. Additionally, discovery as to the other defendants closed on December
2018. ECF No. 19. Roberts does not explain why he could not conduct discovery on the
appearing defendants within the discovery period.
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The reasonableness inquiry looks at all the relevant objective facts andstanuoes thg
confronted the arresting officers in each particular case, “judged fropethpective of a
reasonable officer on the scendhea than with the 20/20 vision of hindsighRfummond ex
rel. Drummond v. City of Anaheji843 F.3d 1052, 1058 (9th Cir. 2003) (quotation omitted);
Smith 394 F.3d at 701. Additionally, the reasonableness analysis must consider the fact
“police officers are often forced to make sygégcond judgments+rcircumstances that are
tense, uncertain, and rapidly evolving—about the amount of force that is necessary in ag
situation.”Drummond 343 F.3d at 1058 (quotation omitted). Because the reasonableness
balancing test “nearly always requires a jury to sift through disputed factual consgiaind to
draw inferences therefrom,” courts should grant summary judgment in excessiveak@se c
“sparingly.”Id. at 1056. “This is because police misconduct cases almost always turn on
credibility determinations.Ild. However, | may decide reasonableness as a matter of law if
resolving all factual disputes in favor of the plaintiff, the officerséowas objectively
reasonable under the circumstancdackson v. City of Bremertp#68 F.3d 646, 651 n.1 (9th
Cir. 2001) (internal quotation omitted).

Although only Devore is alleged to have kicked Roberts, “police officers have a du
intercede when their fellow officers violate the constitutional rights ofpesat or other citizen,
United States v. Kog34 F.3d 1416, 1447 n.25 (9th Cir. 1994)/d on other grounds518
U.S. 81 (1996)see alsdBlankenhorn v. City of Orangd85 F.3d 463, 481 n.12 (9th Cir. 2007
(stating that an “officer’s liability under section 1983 is predicated on his infegntatipation in
the alleged violation,” which requires “some fundamental involvement in the cohdtict t
allegedly caused the violation”But anofficer is liable for failing to intercedéonly if [he] had

an opportunity to intercedeCunningham v. Gate229 F.3d 1271, 1289-90 (9th Cir. 20048,
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amendedOct. 31, 2000). Thus, Jackson and LeBlanc bealfable if Devore used excessive
force andheyhad the opportunity to intercede but failed to do so or otherwise integrally

participated in the violatian

Viewing the facts in the light most favorable to Roberts, a reasonable jury could find

Devore used excessive force. Roberts avers that while he was laying on the groued amafm

not resisting arrest, Devore kicked him several times in the face and riass $hbstantial
force As for the governmental interests at sté&kebherts had a warrant for the non-violent
felony of auto theftandhe evaded arrest when the officers tried to stop him. Roberts deni
however, that he rammed Jackson’s vehicle. If the jury believes him, then there lass for
a battery charge agqst him. And Roberts denies that at the time Devore kicked him he wa
resisting arrest. Instead, he contends he was trying to protect himself frmmeBeicks.
Weighing the interests at stake, a reasonable jury could find that multiple kickddoetand
ribs of a non-resisting, unarmed person who was lying on the ground constituted excessi

A reasonable jury also could find that Jackson lagi8lancboth (1) had an opportunity
to intervene and failed to do so and (2) integrally participated in the arrest and arse offoth
Jackson and LeBlanc place themselves on the scene when Roberts was curlingihifr@antns
of himself. Roberts claims he was doing that to protect himself from Devore’s Kidke jury
believes Robertst could find Jackson and LeBlanc were there when Devore was kicking
Roberts and did nothing to stop it.

Finally, Jackson and LeBlanc are not entitled to qualified immunity. A reasonable
would know he cannot kick an unarmed, nesisting suspect multiple times in the face and
with sufficient force to break a nose and cause a pneumott8gee.g, Blankenhorr85 F.3d

at48Q Lolli v. Cty. of Orange351 F.3d 410, 416 (9th Cir. 2003). And the law on a fellow
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police officer’s duty to intercedand liability through integral participatiomereclearly

established long before this incideBtankenhorn485 F.3d at 481 n.1Zunningham?229 F.3d

at 1289-90Koon 34 F.3d at 1447 n.25. | therefore deny the defendants’ motion as to count one.

C. Count Two

Count two asserts all of the defendants engaged in a conspiracy to cover up Degore’s us

of excessive force by submitting false statemabtsut the incident. The defendants move far

summary judgment, arguing there is no evidence of an agreement or of an intent to harm
Roberts. Roberts responds that because he disputes that he rammed Jacksorés@ehicle
sustained his injuries the way the defendants represent in their official pplictsrehe officers
must have conspired to tell the same false stoepverup Devore’s use of excessive force.

Under Nevada law, a civil conspiracy “consists of a combination of two or more pe

rsons

who, by some concerted action, intend to accomplish an unlawful objective for the purpose of

harming another, and damagsults from the act or actsConsol. Generator-Nevada, Inc. v.

Cummins Engine Cp971 P.2d 1251, 1256 (Nev. 1998) (quotation omitted). Thus, to establish a

civil conspiracy claim, a plaintiff must show: (1) the commission of an underlying 2pn(
agreement between the defendants to commit that tort; and (3) resulting daloatgsy. State
ex rel. Dept of Motor Vehicles & Pub. Safet§10 P.3d 30, 51 (Nev. 200%)yerruled on other
grounds byBuzz Stew, LLC v. City of N. Las Vege&l P.3d 670, 672 n.6 (Nev. 2008he
agreement may be shown through direct or circumstantial evidéodtayle v. Olde Monmout

Stock Transfer Cp335 P.3d 190, 199 (Nev. 2014) (en banc).

Viewing the facts in the light most favorable to Roberts, a reasonable jury could find

Devore, LeBlanc, and Jackson conspired to falsify their stories to cover up Devore’s use

excessive force. If a jury believes Roberts’ version of events, then thesdatdtetold lies

11
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consistent with one another about whether Roberts rammed Jackson’s vehicle arabbdw H
sustained his injuries. A reasonable jury could conclude these three individuals cahtd tell
same false story only if they agreed to do so. And the jury could conclude they did so to
up Devore’s usefaexcessive force and to manufacture a false criminal charge against Rak
therefore deny the defendants’ motion as to Jackson and LeBlanc.

However, | grant the motion as to the remaining defendants. Lilienthal was the on
other defendant actually at the scene at the time of the.aBeshe stated that lbhasedhe
fleeing passenger and thus was not a participant in Roberts’ drile=tthal deniedseeingthe

collision between the cars, Roberts’ car come to a stop, Devore strike Robeidig, ieevore

cover

erts

y

take Roberts into custody, or any injury to Roberts. ECF No. 39 at 27-28. There is no evidence

to the contrary. There is no evidence to suggest Lilienthal was engaged spaaynwith
Devore, Jackson, and LeBlanc.

Likewise, O’Grady arrived on the scene after Robleat$ been taken away by

ambulance. ECF No. 39 at 64. There is no evidence O’Grady knew or had reason to believe the

on-scene officers fabricated thetbges or that he conspgidwith them. The same is true for
Lombardo. Although Lombardo allegedly did not respond to Roberts’ complaint, there is
evidence he did so because of a conspiracy. Consequently, | grant the defendants’ motig
defendants Lilienthal, O’Grady, Lombardo, and LVMPD.

D. Count Three

Count three asserts an assault and battery claim against Devore, LeBlanc, amt®Ja

The defendants arguleat Roberts does not allege anyone but Devore assaulted or battere

°> Roberts does not explain why LVMPD is liable for conspiracy.

® The amended complaint names Lilienthradt Jackson, in the heading to count three. ECF
17 at 16-17.But the allegations count three mention Jackson and not Lilienttthl. The

12

no

N as to

cks

d him.

NO.




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

They also argue any force they usakreasonabland theyare entitled to discretionary

immunity. Roberts responds that the defendants were not privileged to use the amount of force

they used anthey are not entitled to discretiogammunity because they acted in bad faith.

To receive discretionary immunity under Nevada Revised Statutes § 41.032(2), a public

employee’s decision “must (1) involve an element of individual judgment or choice and (2) be

based on considerations of social, economic, or political polMgrtinez v. Maruszczal 68

P.3d 720, 729 (Nev. 2007) (en banc). Acts taken in violation of the Constitution or in bad|faith

are not discretionaryMirmehdi v. United State$89 F.3d 975, 984 (9th Cir. 201Nurse v.
United States226 F.3d 996, 1002 (9th Cir. 2006xlline v. GNLV Corp.823 P.2d 888, 892 n|(3
(Nev. 1991). For example, “where an officer arrests a citizen in an abusive mahasrtthe
result of the exercise of poor judgment as to the force required to make an ariestebdt
because of hostility toward a suspect or a particular class of suspectagsuembers of racia
minority groups) or because of a willful or deliberate disregard for the rights ofieujzar
citizen or citizens, the offer’s actions are the result of bad faith and he is not immune from
suit.” Davis v. City of Las Vegad78 F.3d 1048, 1060 (9th Cir. 2007).

“To state an assault claim, a plaintiff must demonstrate that the deferidanteqided tq

cause harmful or offensive physical contact; and (2) the victim was put in apprehensidn of suc

contact.”"Estate of Sauceda v. City of N. Las Ve@®® F. Supp. 3d 1068, 1088 (D. Nev. 201D).
“To state a battery claim, a plaintiff must demonstrate that the defendamitefijed to cause
harmful or offensive contact; and (2) such contact occurtdd.Under Nevada law, a police

officer is privileged to use the amount of force reasonably necessetfgct a lawful arresGee

defendants appear to understand that Roberts meant to name Jackson in count three, nat
Lilienthal, because Jackson was involved in Bt arrest while Lilienthal was nddeeECF
No. 39 at 3.

13
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Yada v. Simpso®13 P.2d 1261, 1262 (Nev. 1998)perseded by statute on other grounds 4§
recognized bRTTC Comnio, LLC v. Saratoga Flier, In¢110 P.3d 24, 29 (Nev. 2005). Thu

an officer who uses more force than is reasonably necessary is liable doy.létat 1262-63.

Roberts offers no evidence that LeBlanc or Jackson kicked him or that he was put|i

apprehension that they would. He identifies Devore as the only onkiekiea him, and
although he stated he heard the voices of other officers, he doeataahat he was fearful the
also would kick him, that they intended to kick him, or that they in fact kicked him. While
LeBlanc and Jackson may be liable under the Fourth Amendment for being integrglarasid
or because they failed to intercede, Rtdbdoes not point to Nevada law that would extend
those principles to common law assault and battery. | therefore grant the defanddatsas
to count three.

E. Motion for Leave to File SurReply

Roberts attached to his opposition a letter frgphysician at High Desert State Pridan
which the physician opines that Roberts’ injuries are not consistent with being tsuse
takedown and instead are consistent with multiple impacts. ECF No. 54 at 15. Inplyeithes
defendants object to this letter because it is unauthenticated and Roberts did ngttigentif
physician as a witness during discovery. The defendants also contend the opinion shoulg
excluded under Federal Rule of Evidence 702. Roberts niaviesave to file a sureply to
address both the untimeliness of his opposition and the physician letter. ECF No. 59.

| deny Roberts’ motion because | have already ruled that | will consider hiseiyntim
opposition. Additionally, Roberts has shown genuine disputes even without thagrhieiter.
| therefore need not resol#aisissue at this time.
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[ll. CONCLUSION

IT IS THEREFORE ORDEREIRhat the defendants’ motion to strifg€CF No. 48) is
DENIED.

IT IS FURTHER ORDERED that the defendants’ motion for summary judg(&&
No. 39) is GRANTED in part

IT IS FURTHER ORDERED that the plaintiff’s motion for leave to file aply (ECF

W—

No. 59) is DENIED

DATED this25th day ofSeptember2019.

ANDREW P. GORDON
UNITED STATES DISTRICT JUDGE
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