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1 UNITED STATES DISTRICT COURT
2 DISTRICT OF NEVADA
3 * % %
4 || HANOVER INSURANCE COMPANY, a New Case No. 2:18v-00675KJID-EJY
c Hampshire corporatign
) Plaintiff, ORDER
V.
7
TERRA SOUTH CORPORATION /¢/a MAD
8| DOG HEAVY EQUIPMENT, a Nevad;
corporation; THE FIRMANI CORPORATION
9| a Nevada corporation; ROCK HAR
CONTRACTING, INC., a Nevada corporatio
1C || AMY T. FIRMANI and; JOHN FIRMANI,
Nevada residents both individually and
11| husband and wifddoes 1 through 100; and Roe
17 Corporations 1 throughOO0, inclusive,
Defendants.
13
14 Before the Court idlaintiff's Motion for Protective Order (ECF No. 47Mpefendats’
15 || Response to Plaintiff's Motiofor Protective Orde(ECF No. 49) Plaintiff's Replyin Support of
16 || its Motion for Protective OrdefECF No. 53) Plaintiff’'s Motion for Leave to File Supplemental
17 || Briefing in Support of its Motion for Protective Order (ECF No.,38¢fendants’Response tp
18 || Plaintiff's Motion for Leave to File Supplemental Briefing in Support of its Motion for Protegtive
18 || Order(ECF No. 58), and Plaintiff's Reply in Support of its Motion for Letw&ile Supplemental
2C || Briefing in Support of its Motion for Protective Order (ECF No. 5Bhe Court finds as fdbws.
21 I BACKGROUND
22 In its briefing, Plaintiff alleges the followingMad Dog was awarded(&) subcontract from
23 || a general contractor namethgineered Structures, Inc., (“ESI”) to build a Winco Foods sE@#
24 || No.11917); (2) subcontract from a general contractor known as McCarthy Building Comirman|es
25 || (“McCarthy”) for a project known as the Indian Springs Collection andtifreat Systemid. 1 20);
26 || and, (3) subcontract from McCarthy for a project known as the AWT Mem{dhrfg23). For each
27 || project Mad Dog was required to post payment and performance bonds in an amount equial to
28 || subcontract pricandnamethe awardingontractorasthe oblige (d. 1 18, 21, 24)At Mad Dog’s
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requestHanover issued payment and performance béodall threeprojectsnaming Mad Do@s
the bond principal andachawarding contractoastheobligees Id. 1 19 22,25. As a conditior
of inducement for Hanover’s issuance of the bolagendantsexecuted d&eneralAgreement o
Indemnity (“GAI”),* which required Mad Dog tandemnify Hanover for all losses, costs, &
expenses arising out of the bondis.  26. Mad Dog defaulted atl three aforementiongalojects
for which Hanover issued payment and performance boldd4]{ 31, 40, 46 After learning Mad
Dog failed to pay all amounts owed, Hanover made payments to those whoegrawdr or
materials or suppliesn the projectsld. {1 34, 43, 49.

After its default, Mad Dog filed suit against E8ie “ESI Litigation”)in the Eighth Judicig
District Court of Clark CountyNevadaalleging that it had not been fully pasd the Winco project
Id. § 35. Inturn, ESI filed an Answer and Counterclaim, including a cause of action &ipainser
for issuing the Hanover performance bond. § 36. What happened next is a subject of dispu

Hanoverclaims Mad Dog blocked Hanover'settlementoffer to ES| under whichESI
agreed tgay Hanover $100,008nd dismis&€SI's claims against Mad Dog and Hanov&CF No.
47 at6:16-18. Hanoverfurther contends that Mad Dog convincélie state trial courtthrough
motion practicethat theGAl did not confera right on Hanover to settle on Mad Dog&hllf Id.
at13 nl1ll. Defendand claim Hanover:(i) surreptitiouslynegotiated with ESI to settle the cdse
much less than Mad Dog'’s settlement rgri{@e shut Mad Dog out of settlement discussions @
Hanover’sefforts were discovereand (iii) filed a Motion to Enforce Settlement Agreement in
attempt to force Mad Dog’s compliance. ECF N&.1f 23-27. Following a bench trial, thstate
trial courtdetermined “Hanover overstepped its authority in reaching the Settl&gedmenand
Mutual Release with ESlanddenied relief to both Mad Dog and ESI. ECF No:148t9:6-7,
18:2-4.

Hanover now sueall Defendantdn this Courtto enforce itscontractual indemnificatio
rights andrecover (i) all losses costs, and expenses incurtgter the GAIl with pre and post

judgment interest(ii) an award of Hanover’'s attorneys’ fees and costs incurrdéitigating this

! Plaintiff attached the General Agreement of Indemnity (“GAI”) as Exhibito its Motion for
Protective Order ECF No47-1.
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actiorny and, (iii) additionalrelief this Court deems just and equitabEECF Na 1 at 820-9:6. In

return,Defendantdiled an Answer andCounterclaim againdianoverasserting claims for brea¢

of contract, breach of implied covenant of good faith and fair dealing, breach of fiducigyy
accounting, and special damages of attoshfises ECF No. 14 On September 27, 2019, the Cd
granted Plaintiff's Motion for Partial Summary Judgment. ECF No. 54.

At issue presenthare Defendants depositionnotices directed at Hanover’'s attorney

record, Patrick F. WelcandScott F. Frerichgcollectively, “Hanover’'s Counsel”) ECF Na 47 at

3n.4.
. DISCUSSION

“The court may, for good cause, issue an order to protect a party or person frommaey
embarrassment, oppression, or undue burden or expense. ...” Fed. R26{g)(R). The burder

of persuasion under Fed. R. Civ. P. 26 is on the party seeking the protective G#lone v.
Liggett Grp., Inc, 785 F.2d 1108,1P1 (3d Cir. 1986). “To meet that burden of persuasion

party seeking the protective order must show good cause by demonstrating a partiduiar e

protection sought.’Barke v. Clark No. 2:12cv-00393JCM-GWF,2013 WL 647507, *2 (D. Ney.

Feb. 21, 2013)iting Beckman Indus., Inc., v. Int'l. Ins. €866 F.2d 470, 476 (9th Cir. 19927
mere showing that the discovery may involve some inconvenience or expense doécadbs
establish good cause under Rule 26(c).” U.S. E.E.O.C. v. Caesars Entertainment, 287
F.R.D. 428, 432 (D. Nev. 200@nternal citation omitted).

“[T]he Federal Rules of Civil Procedure do not specifically prohibit the taking of opp
counsel’s deposition.'Shelton vAm Motors Corp, 805 F.2d 1323, 1327 (8th Cir. 1986)ternal
citation omitted) Although deposing opposing counsel is not absolutely prohibited, it is disfav
Harter v. CPS Sec. (USA), Indo. 2:12cv-00084MMD -PAL, 2013 WL 129418at*8 (D. Nev.
Jan. 9, 2013Jinternal citation omitted). This is becauséallowing the deposition of opposir]
counsel hot only disrupts thadversarial system and lowers the standards of the profession
also adds to the already burdensome time and costs of litigatileh, €iting Shelton 805 F.2dat
1327. Deposing opposing counsabo™ detracts from the quality of clientpresentatiohand hag
a“chilling effect on attorneyclient representatioris 1d. (internal citation omitted) Citing these
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negative consequencgéle “Nevada Supreme CotinereforeadoptedSheltors threefactor test fof
determining when a party may take the deposition of opposing counkel(internal citation
omitted). In order for depositions of opposing counsel to go forwaeSheltonstandard requirg
a party to showthat “(1) no other means exist to obtain the information than to depose opj
counsel; (2) the information sought is relevant and nonprivileged; and (3) the intorisatrucial
to the preparation of the caseld. (internal citations omitted) Conseqgantly, aparty seeking tq
depose opposing coundmarsa “difficult burden.” Ditech Fin. LLCv. SFRInvs.Pool 1, LLC No.
2:15¢v-476-JCM-VCF, 2016 WL 4370034at*2 (D. Nev. Aug. 15, 2016)Plaintiff urges the Couf
to assess whether Defendants’ depositions of Hanoversisglshould proceedinder Sheltors
heightened standard. ECF No. 47 at 7:25-8:2.

Defendants argue th&heltors heighierned standard does not apply to this case,iasigad
aks this Court to applythe Pamidarule. ECF No. 49 afl0:12-12:24. In Pamida Inc. v. E.S
Originals, Inc, the Pamida department storeébrought an indemnification suit againsthoe
manufactureDynastyafter the store wasued by a patentholdalegng patent infringement281
F.3d 726 (8th Cir2002). Pamidawas represented by the saattrneys in the indemnification s

as it wadn theconcluded patent infringement sultl. at 728. Dynasty sought to depésanida’s

attorneys onissuesincluding “what actions Pamida took to giv@ynasty notice ofthe patent

infringement action . . . an@®amida’s]claim forindemnity fromDynastyas well as whether th
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$750,000 in attorneys’ fees sought by Pamida were reasonably incurred in defending the pe

infringement action.”ld. at 729. In its analysisthe courtin Pamidadistinguishedhe Sheltontest
as one thatwas not intended to provide heightened protection to attorneys who represented
in a completed case and then also happened to represent that same client in a pendirege
the information known only by the attorneys regarding the prior coedludse was crucial Itl. at

731. Underthe specifidactsprovided inPamidg proposed depositions of opposing counsel sh
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As Plaintiff points out“[t] his District followsthe Sheltonstandard.” ECF No. 53iting
Ditech Fin.LLC, 2016 WL 4370034 Couturier v. Am. Invsco Corp., et aNo. 2:12cv-01104-

APG-NJK, 2013 WL 4499008, at *1D. Nev. Aug. 20, 2013)Harter, 2013 WL 129418 at *9;

Fernandez v. Penske Truck Leasing Co.,,[l2P13 WL 438669, at *2 (D. Nev. Feb. 1, 201
Kabins Family Ltd. P’'Ship v. Chain ConsortiumNo. 2:09ev-01125GMN-RJJ 2012 WL
13048564 at *2 (D. Nev. Sept. 28, 2012)District courts in this district and elsewhere in the Ni
CircuitrecognizeSheltoras the leading case on attorney depositio@hao v. Aurora Loalservs,
LLC, No. C 103118 SBA (LB), 2012 WL 5988614t *3 (N.D. Cal. Nov. 26,2012) (collecting
cases).The Court follows the prevailing trend aapplies theSheltorfactorsto determine whethd
the Defendants’ depositions of Hanover’s Counsel should go forward.

A. The Shelton Factors Support Not Deposing Hanover’s Counsel

As explaned below, Hanover demonstrates good cause for issuing a protectivg
preventing Plaintiff's notices of Hanover's Counsel’'s depositions from going forasthintiff

has shown that Defendants seek to depose its counsel in contraventioStugltberule.

1. Plaintiff’'s Notices of Defendants Counsel’'s Depositions ShouldNot Go
ForwardBecause the Information Sought is Readily Available f©ther
Sources

Defendantstate they need to depose Hanover’s Counsel, as the only source of infor
with respect td(i) the personal acts of Hanover's Counsel before and during the State Cour
(ii) the exchange of thousands of emails between Hanover's Counsel and the Defandain(si)
the attorneysfees and corresponding invoices, allegedly incurred by Hanover in connectio
the bonds atssue and the State Court Cas&CF No. 49 at 13-13. However, when consultin
the first factor of the&Sheltontest, the record in this case “indicateatttie information sought ca
be . . . obtained by means other than deposing [opposing courfSlediton 805 F.2d at 1327.

Defendants cite two cases in which the deposition of opposing counsel was app

because the attorney wasfact witnesssuch asan actor or viewr, rather thanone whose role i

the transaction is not central to the dispiteECF No. 49 at 11:124 (citing Am. Cas. Co. V.

3);
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Krieger, 160 F.R.D. 582, 588 (S.D. Cal. 19939hnston DevGrp., Inc. v. Carpenters Local Unid
No. 1578 130 F.R.D. 348, 352 (D.N.J. 1990)). The coukireger, however,notedthat

the Johnston court’s holding . . . appears to be the exception. Most courts which
have addressed these issues have held that the taking of opposing counsel’s
deposition shoulthe permitted only in limited circumstances, and that, because of

the potential for abuse inherent in deposing an opponent’s attorney, the party
seeking the deposition must demonstrate its propriety and need before the

deposition may go forward. ... Courts have reached this conclusion even when it
is clear that the attorney is a witness to relevant, nonprivileged events and/or
conversations.

160 F.R.D. at 588.

Defendants also cite a Northern District of California case for thgogition that “concern
[of deposing opposing counsel] are diminished when the subject matter of the deposition of g
counsel is not his conduct in the pending case but his percipient knowledge of the events sur
a prior concluded litigation.” ECF No. 49 at 1:B6citing ATS Products, Inc. v. Champi
Fiberglass, Inc. No. 13¢cv-02403SI (DMR), 2015 WL 3561611, at *6 (N.D. Cal. June 8, 20
While this proposition doegaear inATS Productghe courtultimately held that the defendant W
not entitled to depose opposing counsel without “first attempt[ing] to obtain that atformfrom
other sources more convenient and less burdensome than through the disfavored practice of
opposing counsel.” 2015 WL 3561611 at *6.

With respect to “the personal acts of Hanover’'s CounBaféndantstate that “Hanover’

Counsel participated in and/or witnessed acts and events that form the ba3efciodantd
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counterclains.” ECF No. 49, at 13:145. Defendants claim that “[a]s percipient witnesses ... there

are no other means to obtain percipient testimony ... as only Hanover’'s Counsel can testfy

to what was perceived.”ld. at 13:1820. Defendants also state thdhe information soughit

regarding Hanover’'s Counsel's personal actions . . . are central to the Defedééenses an
Counterclaims.”ld. at 16:68. This is the entirety of the argument offered by Defendants in su
of their contention that no means other than deposing Hano@etssel exists to get th

information they seekld. at 13:6-20. Tese circular argumeswrenot persuasive.
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When a party fails to explain why it cannot seek information from a source other th
opposing party’s counsel, the request to depose such counsel is clearly not faliech Fin.
LLC, 2016 WL 4370034 at *2. Applying the firSheltonfactor in ts analysis, the court Ditech
Fin. LLC prevented plaintiff's depositions of opposing counsel from moving forward be
plaintiff could obtain information about defendant’'s management and operations from dege
former employees insteadd. That reasoning applicable here.

In fact, asPlaintiff suggests;Defendants fail to recognize that Defendants and/or
former counsel participateth those meeting or communicati6nghat “form the basis g
Defendants’ Counterclaims.. . By patrticipating in these communications themselves, Defen
have personal knowledge of information they seek from Hanover’'s CoutSéF No.53at7:19—
20, 25-27. To this endDefendant Amy Firmanofferedthe following in opposition to summa

judgment:

e Consistent with our agreement to work together, . . . John Firmani, me, and Mr.
Gebhart[Mad Dog’s counsefor the ESI Litigation met with Mr. Sanford
[Hanover's representative] and Mr. Frerichs [Hanover’s outside counsef)
collectively plan and strategize the manner in which Mad Dog and Hanover
would proceed against [ESI].

e Me, John Firmani, Mad Dog, and Hanover worked even more closely,
collaborating on how to complete the work, cover the costs of the work, and
handle any claims from subcontractors that arose.

ECF No. 372 | 6and 9. Further,Defendants Answer and Counterclaim demonstrate kit

Gebhartwas apercipient witness to the ESI Litigatiods stated by Defendants:

well before the ESI Lawsuit began, Hanover met with®&&bhart to strategize and
coordinate a unified front against ESI. Upon discussing the litigation strategy,
Hanover approved and raised no issues regarding Mr. Gebhart’s representation and
strategy, or its exclusion from the pursuit of Mad Dog’s ClaimsHayment.
Hanover advised it was pleased with Mr. Gebhart and would defer to him te handl
the case in its entirety.

ECF No. 14at 79 17
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Given the above, it remains unclear to this Court what Defendants seek to gain from depo:

Hanover’s Counsel about their personal acts that wouldenavailable from other less burdensa
sources. And, as discussed belawything Defendants cannot get from more convenient so

likely falls within the attorneyclient privilege, work-product doctrineor would aherwise be
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disproportionate to the needs of the case given that Defendants’ breach of fiduciary nuiy ot
longer pending(ECF No. 54) and the accounting claim regarding attorney’s fees is sef
challenged by virtue of the GAIlIn sum, br thesereasos alone Defendantsfail to establish ther
is no other means to obtain the information sought other than to depose Hanover’'s Counse

The same analysis is true for the issue pertainingdexchange of thousands of ema
That is,Defendatsargue thait “appears that in some instances Hanover’'s Counsel offered st
advice to the Defendantbat helped @ate the Special RelationshipECF Na 49 at 8:9-10.
Defendants do naliscusshow this information relates to amtherclaim, which isproblematic

given that the fiduciary duty claim is no longer viable.
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Defendants alsastate in conclusory fashionthat “Hanover’'s Counsel composed and

exchanged numerous email communicatwiis the Defendant$ and statéhat“there are no othg
means to obtain percipient testimony, as only Hanover's Counsel can testify as to asl
perceived.” Id. at 13:1516, 18-20. But, without explaining what it is about Hanover’'s Couns
“perceptions” Defendants seek, the Courefs With attempting to justifghedepositionsequested
This is not the Court’s role.

Defendant Amy Firmani declar@s opposition to summary judgment:

Evidence of the joint collaboration between Mad Dagd Hanoverthe
complete circumstances of Mad Dog’s Relationship with Hanover . . . , and
Mad Dog’s claim that a fiduciary relationship was created, is believed to be
supported by Mr. Gebhart's emails, Mr. Sanford’s emails, and Mr. Frerich’s
emails, and Mr. Gebharttestimony.

ECF No. 372 1 13. This statement confirms that sources other than Hanover’'s Counsel abla
to discuss email$ While the Courtacknowledgeshat Mr. Gebhartleft the law firm where h

practiced during the time of the events in questind nowresides in Coloraddhis developmen

-

vail

117

|

haslittle effect onDefendantsiveighty burden of demonstrating that no other means exist to gbtait

the sought information from opposing counsel.

2 Further, as Plaintiff points out, “[i]f Mad Dog believes that comioations between Hanover/
counsel and ESI are somehovexant then Mad Dog should obtain such information from ESI.” ECH
47 at 10:21-23.
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Finally, Defendants’ third proffered reason for deposing Hanover’s Counsel failsvidey
the Court ay reason to deny Plaintiff's Motion for Protective OrdeDefendants claim thd
Hanover’s Counselperformed the tasks and generated the invoices that comprise the
attorneys [sic] fees Hanover claims to have incurred and for whictkg segemnity.” ECF No. 4

at 13:1618. Even assumingarguendg that Hanover's Counsel is the ordgurce of informatiof

-

it
alleg
D

L

abouttheseattorneys’ feesthis information isdisproportionatg¢o the needs of this case for the

reasons explained below.

2. Plaintiff's Notices of Defendants’ Counsel’'s Depositions Should Not
ForwardBecause DefendanB8eeklrrelevantandPrivileged Information

The secon&heltonfactor requirePefendants to show thdte information sought throug
deposing Plaintiff’'s counsel is relevant and nonprivileggdelton 805 F.2d at 1327However, &
explained by the court iBuerrero v. WhartonNo. 2:16¢cv-01667GMN-NJK, 2017 WL 734240,
*2 (D. Nev. Mar. 30, 2017):

Relevancy alone is no longer sufficientliscovery must also be proportional to the
needs of the case. ... To fall within the purview of appropriate discovery, the
information sought must also be proportional to teeds of the case, including
consideration of the importance of the issues at stake in the action, the amount in
controversy, the parties’ relative access to relevant information, thespar
resources, the importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its likely benefit.

Defendants fail to make this showing.

I. Defendants’ Depositionse8k Irrelevant Information tha is Not
Proportional to the Needs of this Case.

To the extent Defendants are deposing opposing counsel to inquirdtaddutmation of a

specialrelationship between Hanover’'s Counsel and Defendants, such an isquelevantto the
case (ECF No.54 at 4:195:15; finding no pecialrelationshipbetween the partiesxist, and, ag
such,the Court found no fiduciary duty owed by Hanover to Mad Ddg.fact, in its decision or

the Motion for Partial Summary Judgment, the Court declined Mad Dog’s request foored

Go

>

it

discoveryon its fiduciary duty claim.Id. at 63-4. Thus, it is clear that to the extent Defendants

seek Hanover’'s Counsel’s depositions to supiheit breach of fiduciary dutglaim, this reasoning

fails.
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Defendants’ citations tthe elements of breach of contrdateach of the implied coveng

nt

of good faith and fair dealing, and accounting do nothing to support the relevancy or proportiona

of the deposition requests. In fact, it is only in their discussion of their abiat¢ountingvhere
the Defendants provide theourt with any reason that depositions of opposing counsel g
potentially, be proportional and relevafiCF No0.49 at 15:1-16:4.

Defendants cite to several caseswhich courts limitdamages a suretyould collect to

attorneys’ fees and costs incurred in good failth. at 15:7-27. However, this argument is not

persuasive in this case.

a. The reasonableness or necessitattdrneys’ feesncurred by

Hanove's Counsel in the ESI hipation isirrelevantbecause

the GAI contains a conclusiverima facieevidence clause

Defendants aver that deposing opposing counsel is relevant to their counterclaims

Hanover’s Counsel’'s perceptions of 8pecialrelationship between the parties in Bfgl Litigation

oulo

bec:

“will help determine whether the task performed and corresppnidie was necessary and

reasonable.”ld. at 7:248:1. Defendants argue relevanagainin their brief reiterating that thg¢
depositions “will establish the creation of the Special Relationship requireddn #ee breach ¢
fiduciary duty.” Id. at 169-10. For reason previousstated, thse argumentgsrovide no suppol

for Defendants’ positionHowever,Defendants also argue that the depositions of opposing cd

will establish tleir “level of activity in theState Court Case . . .]Jf@ . . . will shed light on the

circumstances surrounding the vast number of email exchanges between Hanover's Coums
Defendants.” Id. at 1611-12. All of this information, according to Defendants, will be use
determine if attorneys’ fees and costs wesonableld. at 16:13-15.

In contrastPlaintiff argues thathe prima facieevidence clausan the GAlsigned bythe
partiesserves as conclusive evidence of necessity and expedirddherefore, there is n@ason
to inquire into theeasonableness of attorneys’ fe&CF No. 47 at 118-12:13. While the right
to employ its own counsel is importafaintiff demonstrateghat the inclusion of arima facie
evidenceclause inParagrapl8 of theGAI rendersirrelevantany discussion about reasonabler

or necessityof the amounts paid by Hanower its attorneys Id. That is, the partiegointly and
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severally agreethat “[v]ouchers or other evidence of payment by [Hanover] shatlobelusiveg
evidenceof the fact ad amount of such liability, necessity, or expediency and olintthemnitors
liability to [Hanover] therefor.” ECF No. 474t 2 (emphasis added)

“General indemnity agreements . . . are enforceable under Nevadallewglers Cas. an
Sur. Co. ofAm.v. Big Town Mech LLC, No. 2:12cv-02072APG-VCF, 2013 WL 5818601at *3
(D. Nev. Oct. 8, 2013jinternal citations omitted) Specifically, art‘[t] he indemnity agreement
an enforceable, legal contract providing for protection ofridemnitee.. . .” Emp’rs Mut. Cas
Co. v. Constr. ServysNo. 2:15¢v-01592JCM-GWF, 2016 WL 1317721at*2 (D. Nev. Apr. 1,
2016) (internal citations omittedYWhen parties expressly deal with the question of indemnity
written contract, the Nih Circuit concludes that they intended what was expressed in
agreement, not that some common law rule should govern their rights and liabiltes&émuccy
Farms, Inc. v. EckerselNo. 3:05cv-00385-RAM, 2008 WL 8943375at *5 (D. Nev. May 14
2008), citing BoothKelly Lumber Co. vS.Pac Co, 183 F.2d 902, 96®7 (9th Cir. 1950).As
statedin Old Republic Ins. Co. v. City Plan Dev., Inblo. 2:16cv-00903JCM-NJK, 2018 WL
283250, at *5 (D. Nev. Jan. 3, 2018):

[p]rima facie evidence clausgsvern the propriety of liabilities under an indemnity
agreement. When this clause is included in an indemnity agreement, a surety’s
provision of a voucher or other evidence of payment constijutiesa facie
evidence of the propriety of such payment ahthe indemnitor’s liability to the
surety for such amount.

As was true inOld Republi¢ the GAl at issue here creates a contractual obligatione parties
agreed to the indemnity agreementdts terns aswritten. And, as explained inNVinnemuccsa
Farms the Courtconcludes thizthe parties intendetthe vouchers or other evidence of payment
Hanover to beat leastprima facie evidence of the fact and amount iad Dog's liability.
Nonethelesdefendants point to the requirement that the Court determine if the attorneyeeies
incurred in “good faith howevera motion for attorney’s fees is not before the Court. Rathe
issue before th€ourt is whether Defendants may depose opposing counsel. For this teas
Court looks not only to the fact that the GAI containprima facie evidenceclause, but thag
Defendats ignore that thieanguage ithe GAlstating that[v]Jouchersor other evidence of payme
by the Surety shall beonclusive evidencef the fact and amount of such liability, necessity
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expediency and of the Indemnitors’ liability to the Surety therefor.” ECF Nd.at72(emphasis

added). This is the contract to which the parties agreed and are bound. The Court finds
parties intended what they expressed and are not governed by a common law rule. V|
attorney’s fees will ultimatelydve to be proven through payments made, at this junctur€ptime
finds no basis to allow Defendants to question Plaintiff's counsel about such fees.

il Defendants’ Depositions Selekotectedinformation.

“The attorneyclient privilege protects confidential disclosures made by a client {
attorney in order to obtain legal advice, . . . as well as an attorney’s adviegponse to sug
disclosures.” United States v. Che®9 F.3d 1495, 1501 (9t@ir. 1996) (internal citation ang
guotation marks omitted)*Attorney-client privilege applies to communications between law,
and their clients when the lawyers act in a counseling and planning role, as well aswyens
represent their clients in litigan.” Ideal Elec. Co. v. Flowserve Cor230 F.R.D. 603, 607
Nev. 2005)citing id. A matter that is committed tcounsels “prima facie so committetbr the
sake of . . . legal advice,” atitherefore within the privilege unless it clearly appears to be ladg
in aspects requiring legal adviceChen 99 F.3d atl502,citing 8 John H. Wigmorekvidence 8§
2296, 566-67 (McNaughton rev. ed. 19@hjernal alterations omitted)

The workproduct doctrineprotects the “inviolatethoughts of an attorndyom disclosurg
andincludes‘interviews, statements, memoranda, correspondence, briefs, mental impr¢anir
personal beliefs.. . .” Hickman v. Taylgr329 U.S. 495, 511 (1947 Notwithstanding, [w]here

relevantandnon-privilegedfacts remain hidden in an attorney’s file and where production of

3 Defendants cite a case from the Fifth Circuit to argue that reimbursementdiocdsts is allowe
under an indemnity contract “only if it is necessary for the surety toretpiarate counsel, if the amoun
the fees claimed is reasonable, and ifghety has acted in good faith towards the bond princigdalckson
v. Hollowell 685 F.2d 961, 966 (5th Cir. 1982). This case provides poor support for Defendants’ arg
First, the Fifth Circuit applied Mississippi law when adopting “[t]he riiat ta surety is entitled to |
reimbursed only for necessary expenses. ld.’at 965. In contrast, the Nevada Supreme Court statg
assessing the “reasonableness” of attorneys’ fees contravenes the purpose ofteo(@Alhe surety harmle
for all expenses that result from issuing a boildansamerica Premier Ins. Co. v. Nels@&78 P.2d 314
317418 (Nev. 1994) (giving effect to indemnity agreement provision that “an itemiashstnt of expensg
is prima facieevidence of the fact and exteof the liability of the indemnitor”). Second, the indemr
agreement at issue dacksondoes not appear to have containgafima facieevidence clause. The clay
in the GAl at issue clearly does, and goes further to establish thesanteemerthat payment is conclusiy
evidence. ECF No. 4%-at 2.
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facts isessentiato the preparation of one’s case, discovery may properly be hdd(®@mphasig

added).“The work productrule is not based on the confidentiality of the attoralesnt relationship

and it does not disappear when the balloon wall of confidentiality is breached belbssach ‘has

substantially increased the opportunities for potential adversaries to obtairotineatndn.” Goff
v. Harrah’s Operating Co., Inc240 F.R.D. 659, 661 (D. Nev. 200¢)jting Charles A.Wright,
Arthur R.Miller & Richard L. MarcusFederal Practice & Procedure: Civil 28 2024 369 & n.52
(1994).

Plaintiff maintainsDefendants arseeking privileged and/or confidential information

seeking to depose Hanover’'s Counsel becausdl‘iikelihood the focus of any inquiry will be gn

why Hanover elected to employ its own counsel and the basis for the tactical decasi@ngunng
the course of the ESI litigation.” ECF No. 4718t16-18 Defendantsounterargue thdthere is
no privilege preecting Hanover's Counsel’s perception of emails exchanged with the Defend
the perception of various acts and eventsdrested a Special Relationship with DefendanECF
No. 49at 1620-22. Further, Defendants assert that “[t]he attornkgnt privilege applies only t

confidential professional communications, and the payment of fees is usually incidettia

attaney-client relationship.”Id. at 16:7—20,citing Ralls v. United State§2 F.3d 223, 225 (9th

]

by

ants

O

Cir. 1995);United States v. Hor®76 F.2d 1314, 1317 (9th Cir. 1992) (internal quotation marks

omitted).

Without doubt, Hanover’'s Counsel’s mental impressions, strategies, conclusions, ostheo

concerning the ESI Litigation are protected by the wandduct doctrine This is becaus@hatever
thought processwent into the drafting of an email by Hanover’'s Counsel ttebaantsor into
planning legal strategpecessarilyinvades the worproduct doctrine. Further, communication
between Hanover and its counsel regarding the ESI Litig&iolearlyattorneyclient privilegel.
Finally, dthough information about the payment @ittorneys’ feesis neither protected no
confidential, the reasonableness aedessityof fees are digoportionate to the needs of this ¢

given the language in the GAl.
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3. Plaintiff's Notices of Defendand’ Counsel’s Depositions Shouldot Go
Forward BecauseThey Seek InformationThat is Not Necessary for tk
Viability of Defendants’ Claims and Defenses

Thethird Sheltorfactorrequiring a showingf “information. . . crucial to the preparation
the case’is not present here. “[T]he terms ‘relevant’ and ‘crucial’ cannot be synonymous. T
otherwise would be to render the thBtieltonfactor redundant. . . Thus for information to b

crucial, it must have some greater importance to the actiomtéealy being relevant.DitechFin.

LLC, 2016 WL 4370034at *3 (internal citation omitted). “Crucial” information includes$

information necessary for the survival of a claim or defessz MidCentury InsCo. v. WellsNo.
2:12¢v-02041GMN-VCF, 2013 WL 12321555, at *3 (D. Nev. Juh@é, 2013).

Leaving aside the dismissed fiduciary duty claidefendard representhatthe information
sought from Plaintiff’'s counsel is crucial to each of their counterclaims. ECF No162&-17:4
Defendantsthen make the argument that the information sought “will serve to establig
Counterclaims” and is “cruciab their survival . . . ."ld. & 16:2728. Defendants conabe that
they “may not be able to coneslvely satisfy the elements of the Counterclaims” without
testimony.ld. at 17:22. While Defendantstate the conclusion that their remaining claims may
survive without opposing counsels’ testimony, they do not say why. Such testimony, as dis
is not relevant to the dismissed fiduciary duty cla@mreasonableness of attorneys’ fees u
Defendants claim for accounting. Therefore, Defendants’ argument must relate to the cl
remainingfor breachof contract and breach ohplied covenant of good faith and fair dealing. E
Defendants say absolutely nothing about the uniqueialinformationHanover’'s Counsel know
that cannot be obtained fraamother source and/or that would not be protected by the aticiraet/
privilege or work-product doctrine that would relate in any way to these claief@ndants do ng
provide aprofferon relevance except as it may relate to their accounting or breach of fiducia
claims. Because,as discussed above, Defendants’ inquiry into attorney’s fees or fidl
obligations is not warranteefendantdail to demonstrate that their depositionsHdnover’s

Counsels crucial to the preparation of their case.
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II. CONCLUSION

Plaintiff demorstrates that Defendats’ proposeddepositionf its counsefail to meet the
Sheltonstandard This conclusion and good cause appearing,

IT IS HEREBY ORDERED thaPlaintiff's Motion for Protective OrdefECF No. 47)is
GRANTED. Defendants shall not be permitted to depgeeteick F. Welctor Scott F. Frerichs

IT IS FURTHER ORDERED that Platiff's M otion forLeave to File Supplemental iBfing
in Support of its Motion for Protective Order (ECF No. 56) is DENIED as moot.

DATED THIS 12th day of November, 2019.

G L 2scchiall

ELAYNA J. YOUCHA
UNITED/STATESMA RATE JUDGE
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